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PREFACE. 



The following treatise was undertaken with a de- 
sign of bringing into one general view the several 
cases and authorities relative to election at law, 
and the doctrine of election and satisfaction in 
Courts of Equity, to the consideration of which 
distinct parts have been assigned. The compiler 
professes to have done little else than reduced 
into a systematic form the several matters brought 
under discussion, the novelty of which attempt 
will, he confidently anticipates, furnish a sufficient 
apology for the want of any more improved 
arrangement that may be discoverable. The ob- 
ject throughout has been, not to assert any pro- 
position, without producing an authority in sup- 
port of it, in order that the reader may exercise 
his own judgment as to the correctness of what he 
finds stated. 

With respect to the first part it needs only be 
premised, that some few divisions of it unavoid- 
ably consist of inquiries upon points of no very 
frequent occurrence ; but as they appeared neces- 
sary to elucidate the general principle, it is hoped 
they will prove not altogether unacceptable to the 
reader. 
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viii PREFACE. 

As to the second part, the following observations 
present themselves. 

Although it will be conceded that the principles 
upon which the doctrine of election is founded 
were originally derived from the Civil Law, yet 
there does not appear to exist in that law any pre- 
cise recognition of those circumstances, which have 
so frequently constituted cases of election in our 
Courts of Equity, namely, a disposition by A. to 
C. of property belonging to B., and to B. of pro- 
perty belonging to A., (whether A* be ignorant or 
not that he was disposing of another's property,) 
and the implied condition arising thereupon. A 
very near approach indeed is made to the doctrine 
by the Civil Law, where a testator bequeathed to 
another property belonging to his heir, under the 
erroneous supposition of its belonging to himself; 
in which case it was incumbent on the heir to 
make good the bequest, if he took any benefit 
under the will * : but since our doctrine would not 
derive any practical elucidation from the intro- 
duction of parallel principles to be met with in the 
civil law, a reference to them alone may suffice. ^ 

The importance of the doctrine of election will 
be readily admitted by the different branches of 
the profession; and it well merits consideration, 
whether it may not be occasionally brought into 
action with a great degree of propriety, in effecting 

» D. xxxi. 67. $8. XXX. 59. 5 7. C. vi. 37. $ 10.; and 

^ See Inst. lib. ii. tit.xx. § 4. de see 1 Swanst. 596. m notis, 
egatis. Ibid. tit. xxiv. ^1. D. 
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PREFACE. ^ 

the intention of testators, since the circumstance 
of its being optional, on the part of a person put 
to election, either to comply or not with tlie dis- 
positions assumed to be made by the person pro- 
moting the election, appears amply sufficient to 
shield the doctrine from abuse. The advantage 
with which it may be brought to bear is particu- 
larly obvious in the case of dower ; for it might 
frequently happen, that an assignment of dower 
according to common right would so dismember 
the estate of which it constituted a part, as con- 
siderably to deteriorate its value, and induce those 
other inconveniences which are constantly guarded 
against by jointure provisions. 

The chapter on Satisfaction is given, as involving ^ 
a subject which forms an important branch of the 
doctrine of election. This subject is treated of 
but in a limited manner, and is susceptible of 
greater amplification. The seventh chapter, though 
unconnected with any preceding one, has been 
introduced as one that might be expected to be 
found in a treatise of the present nature. 

The Appendix consists of a note, wherein an 
attempt is made to resolve the corresponding 
doctrine of approbate and reprobate in the law of 
Scotland, by reason of the close analogy it bears 
to our doctrine of election. This note is put for- 
ward with the greater confidence, inasmuch as it 
has received a perusal from the present very learned 
professor of Scots law in the University of Edin- 
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burgh, and author of the highly esteemed Com- 
mentaries on the Law of Scotland, (in the forth- 
coming edition of which some perspicuous observ- 
ations are made upon the doctrine in question,) to 
whom the compiler takes this opportunity of ex<- 
pressing his thanks for the very polite attention his 
communications received. 

Inner Temple, 
Hilary Term, 1827. 
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ON ELECTION AT LAW. 



Ihe present Part of tbe ensuing treatise consists of four Inm^u^ 
diopters, in the &rst of which are discussed the principles 22u' 
of the law of election applicable, to deeds, wills, and instru- 
ments of record; in the second chapter election is con- 
sidered in application to such dispositions of property as 
are voidable by reason of a disability of person, wherein 
an inquiry is pursued concerning dispositions of property 
made by infants, and by persons non compos mentis, and 
under duress ; in the third chapter election is considered ' 
in application to such dispositions of property as are void- 
able by reason of a disability of estate, wherein are brought 
:imder inquiry dispositions made by tenants in tail, dis- 
.^osttions afiecting the property of femes covert, dispositions 
made by {Corporations sole and aggregate, by mortgagors, 
by disseisors landjDthers having wrongful tides, ^by< guardians 
in socage and testamentary guardians, by administrators 
durante minoritate, and by copyholders ; and in the fourth 
and last chapter election is considered in application to 
the common law as to dower, and the statute law as to 
jointures ; and under the foregoing division of the subject, 
the law of election will be found to present itself for 
inquiry in most of its important features. 

But the term election^ standing alone, and unexplained 
either by construction, or by circumstances of time and 
place, ^r the occasion on which it is used, being one o£ 



2 INTRODUCTORY REMARKS. 

eqidvocal meaning, and susceptible of various significations 
Jboth in courts of law and equity, it may be proper to ob- 
serve, that with respect to the first chapter, the sense 
attributable to the term is expressive of a competency, 
1. to take one thing under one of several titles, or one of 
45ev6ral things under the sl^me title; 2. to reduce to a 
certainty the operation of deeds, &c.; S. to take advantage 
cf the breach of dondltton^; tfnd 4; as to an election of 
^remedies on covenants not performed: with respect to 
4he second chapter, the sense attributable to the term is 
that of a competency to treat an instrument as conclusive 
pr vx>id by reason of a disability of person in the author 
of such instrument : with respect to the third chapter, it 
is thai' of a competency to tr'eait ail instrument as c6n^ 
elusive of void by reason of a disability of estate in the 
aiithpr of such instrumetit : and in the fburth chapter the' 
4Behse atiirflbutable to the term is expressive, 1. of the 
jabiUty there is to el^ with reference to doii^er; and 
i2. between dower and jointure. It may be added, that 
iihe peculiar senses iii which the tetm is lised in the' 
second Part of the ensuing treads^ will' be found fully 
4eiailed in their proper pljBce* 
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CHAPTER i. 

ELECTION CONSID^REb IN GENERAL APPLICATION TO 
DEEDS, WILLS, AND INSTRUMENTS OF RECORD. 

It is proposed to enter upon the discassion of the subject 
oomprisiDg the first part of the present treatise, by con- 
sidering the law of election with general reference to deeds 
operating at common law, and under the statute of uses, 
to instruments of record, and to wills : and first, to make 
an inquiry into those cases wherein there is an election to' 
take one and tlie same thing under one of several titles. 



S^atibut 1 • 
Election considered in uppUctUion to cases "mhere one and ifie 

* • * * • • ■ 

same thing may be taken under one of seberal titter. 

t/pdn ihis subject the inquiriesttobe'idaddar^asfofloWi^! Election 

I. In wiat casei there is an election fo take 6de v^ay or ^ *^. ?* 
another under deeds operating at common law. ' under one 

n. In what easek tliere ts ah election to take oAewAj^ or ^^"^ 
anoi^her im^ef ddeds operating both by statute arid coiiitiioii 
law. 

III. tvk what ^es th^r^ iis Kti dectioti to tdke oiie way Of^ 
arioUier under deeds operating solely by litatute. 

As generally applicable to these divisions it ma^ be laid[ 
down, diat where there is only^ne siibject matter, but an 
eiebdbn to take the same under ime of several tides, there 
the subject matter passeth immediately, and the election o^ 
the dile inay be subsequent^ and may be exercised, not 
•only by tb^ peiwn to Whom it is first given, biit also by 
ius fieirs g^ e^^ecutoi^.'' 

* 2C!d.Rep.?7a. Co. Lit. 145a. 
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6 ELECTION CONSipKEED 

5:iPAr.^. ^.WPpjCy; ^f^ dj^erefore by tbe grant, the thiqg pr^$e&tly 
M^nip yi^sted in tbje gr^nt^ |ind his eljection always rjemasned 
<aAe <m^ either to jBfke it ft tbipg real to ,^arge the Isfxdy or ,a 
JJlSf*^***^ PfXS99al Ihing to ch^r^e the person ; m^ the (dejMii of A., 
t^^tpydii^, l^y ^h^;b the ;:ent-oharge wa^ de^rmined, was no deter- 

q^lli^tioo of the annuity* 
£iccti<m j^Qt 1;^^ election cwnoi, he f^&:Qbe^ to ^e prejiidjce of 

pnjddicial. another persQn ; as if fi rent 4^ qqvo be glinted to the 
fytfi^f in fee^ ^ho dies before electjiop; the heir cannot 
make it an annuity tp de^eafb the dpyfct of the wifi?. " 
Election XI* In what ica^es there is fui ele<ctjloii tp take one way or 

^Iq^^ ^^^ another^ under deeds operating both by statM^ ai^d cpiuh 

?»^ bx mon Jaw. 

L^T^fl^ Wbeq oi)e seisied pf land in fee, for moqey defuses, gr^nt^ 

"^ bargaip^) md ^l^ it for y^ars, be by hif express grant giyes 

^^ 4Jertion tp the lessee to take it by one w^y or tbie pther, 

eiecikm bftviiig po,wer tQ pais3 it by f^ d^mm or by bargaip.*" 

SSfc" ^^^ wberiB A &dl$r» h fipusideratipn pf love and lOOt 

f»id by bis aoD» copvjeyed l^nd^ to bin^» with a letter of 

^attom^y in the d^d tP inajke iiyery ; tbe son bad election 

tp take by the ;enrpIxneQt pr Uyery, ^biph sbould be first 

executed. ^ 

This case is thus stat^ mi ppn^n^^nted nppn by Cbirf 
Baron Gilbert in bis treatise on me^ anfi prusf^, '^ << If 
a inan» in consideration of mpney exprc^^ in ^^ d^^ 
sells bis land, and give$ a letter of 9|tpn^ey tp 4^y§r 
seisin; this passes the use before tiyeryy beqan^P tbp ^iritF 
lo pass tbe use arises from tbe pay m^nlt of the iqw^ r apd 
^erefore now, since the statute of 9^• H« ^^ he mfy pbPQfs^ 
to have it one way or the otber» acoordipg as be first ynihf 
either to (enrol the deed, or take livery : but if the conside- 
mtiou be not expressed la tbe deedi it iniist pa^s at conynon 
bw.'' .' 

* Sfee3Leon.l54. in Cadee and ^ Pa.S5. [s4^.] 

Dlivei^s ca. ' *" It ii g]b«eryabji«9 that a f^ 

^ 2 Co. Rep. 55 b. Shep. Tau cupiary coasideratioa is i>Qt ab- 

89. [7th ed.] 1 1^. AbB. sij. jpplutely eaaeotial to ib^ ysMdity of 

' 9 sRol. Ab. 787. phS. died as a bar^n ^nd ^^; bu| that ^ 

WatsoQ and Didis aig. in Cross- i^sooej^'s yprt|i be the ,€pn^<teia- 

ing V. Scudamore, 1 Vent. 137. tion> it .will do ; and the jrjss^pya- 



IN APPLICATION TO 1>EED3| &C. t 

It- is laid down, tl^jt where a>Bian may pa$s lands either p^i^^P 
by the common law, pr by r^Jsipg pf a use, gpd intends jBtectm)(y 
•to ps^s t)ieqi in one !iiviay, and they i^ill not pass in that ^ ^^^ . 
.particular way, they, cannot in many casqs pass the other on?V 
way : ^nd that therdbre if a father makes a feoffment tp *? '^^j ^' 
\i\s 3on, wd a letter of attorn^ to make livery, and no 
^exy is.piade, no use will arise, as Jt will in,ca$e of cove-" 
Jiant.' There can be no doubt however but that sucji 
a feodhient might now be substantiated. as a covenant tp 
.stand ^eize^ : and aldipiigh, according to some pf the pl4 
cases, the mode or form of conveyance, or the intention as 
to the mode, was held material, ^et in later times, where 
the principal intention appears to be that, the land shall 
jofts, it has been held otherwise. ^ It may therefore be^ 
now considered b& a .general rule, though subject to some 
.exceptions, that a deed may be pleaded in any mapner it> 
which it will baye the effect of fi^lfilling the intention to 
pass the lands, without confining its operation to the par' 
^iicular form or mode which the parties contemplated. 

Heyimrd^s case^ not only fuUy exemplifies the speciesr 
.of election under. consideration, but also fartiishes conf- 
jsiderable information on the general law of the subject In 
that cas^ A. being seised in fee of certain manors lands 
and tenements, whereof p^rt was in demesne, part in leader 
for years with : rent reserved, and part copyhold, for a pe^ 
Ci^iiary consideration p^id to ^im bythre^ individuals^ 
fpsx\&dL bargaiQ^ apd sold to them thcsame manors, &c., 
and. the re^v^insio^s {in^ remainders thereof^ with all rents* 
reserved upon any demise ; to hold to them and their assigns, 
after the decease qf the said A«, for seventeen years, at tf 
nominal rent: f^pd afterw^rd» this said A. by apother i^- 
,^^tufe^ cpv^papted with 1^. apd others to stand seised of 

tj<m of 8 pepper-cofti will |e suf- , 2 Wiis. 75. Willes, 6S2. Shove ▼> 

'ficient'to miseause. €lee Barker iPincke, 5 T.-R. 124. ffia Doe v. 

. v», Kiate, 2|Mod, 249. Fre^m. 249. Whittingham, 4 Taupt. 20. 

• Siiep. To. 82/83. [7th ed] Co. "2 Co^ Rep. 35. 2 Jnst. 672. 

lie. 49 a. 2 And. 202. Poph. 95.; and see 

^£^ acf^Qvd. Roe V. Tiiu^ner, .Qf^fre^,y.(C|unf|»',,^^JDi206• 



8 ELECTIOI^ CONSIDEEED 

'Ciu9i L t&e premises to the use of himself and the heirs of his body. 
Election to ^^ attorbiK^ent was^ ever made to the lessees, and afterwards 
take one A. died seised of the premises, his heir within age, and 
one^ left A third part to descend to his heir : and the questions in 
'everaltiUet. the court of Wards were, whether the lessees should have the 
' demesnes*, and the rents of the copyholders by the demise, 
as an interest at the common law, and the rents of the 
lessees for years by bargain and sale by the statute of 
27. H. 8. without attornment ; or whether any attornment 
by the common law was requisite to all this future interest; 
or whether the bargainees should have election to take by 
the bargain and sale in toto, or by the demise in toto, not- 
withstanding their general entry; or whether the interest 
which passed as an interest at common law, should be pre- 
ferred before the raising of a use*: and it was resolved, 
first, that if it should pass as a future interest at the com- 
mon law, there ought to have been an attornment of the 
lessees for years, and the attornment ought to have been 
in the life-time of A., which was before the interest com- 
menced : secondly, that the interest oaght to take e£fect 
entirely as a demise at common law, or entirely by bargaTn 
' and sale by raising of a use, and not for part by common 
law, and for other pa1*t by raising of a use: thirdly, 
that the lessees had election to take either by demise at the 
common law, or by bargain and sale ; that if the law should 
force them to take by demise, they would lose the rents 
' reserved upon the said leases for years; for that it was 
agreed if the interest should take efiect by bargain and 
sale, then an attornment was not necessary, for the statute 
of 27. H. 8. executed the possession to it : fourthly, that 
thiis election remained to the lessees, notwithstanding tUe 
alteration of the estate by the second indenture and the 
death of the lessor, and notwithstanding also the queen 
was entitled to the wardship of the heir; for that the 
lessees bad an interest in them presently, which they be- 
fore election might assign over, and which the executora 
of the survivor should have, although they all died before 
election ; that there was not election to claim one of two 

17 



IN AMPLICATION TO DEEDSf &C. ' d 

several things by one and the some title, but to claim one Crap. T. 
and the same thing by one of two several titles ; for that j^getion'fif^ 
where the things were several, nothing passed before *«*«««^ 
election, and the election of the title ought to be precedent ; one ^ 
bat that when one and the same thing should pass, there '^ y^^^*?^ 
it passed presently, and the election of the title might hk 
subsequent : and the last adjudication on the case was, that 
although the lessees had entered generally, yet they might 
afterwards elect either to take by the demise, or by the 
bargain and sale, for that their general entry could not be 
any determination of the election. " 

If the vendee in a bargain and sale, before enrolment Efisct of 
thereof take a fine from the bargainor, or livery and seisin ; 5^^^*^ 
he will take by the livery or fine, and not by the deed and conveynuse 
enrolment. For when property is conveyed to a purchaser mJdTtfter 
under two modes of conveyance, the one operating at com- '*• ?*•- 
mon law, the other under the statute of uses, and the common 
law conveyance is complete and made perfect before that 
operating under the statute ; he wfll be considered to take 
uiider the former mode of conveyance; since when the 
common law and statute law concur, the common law shall 
be preferred.^ 

Thus where a reversion was conveyed by bargain and 
sale to a purchaser in fee, and before the same was enrolled 
the vendor levied a fine to the purchaser and his heirs, and 
the bargain and sale was afterwards enrolled within the 
six months ; it was resolved that the connsee should be in 
by the fine, and not by the deed enrolled ; for that when 
the fee-simple passed by the fine to the conusee and hfs 
heirs, the enrolment of the deed afterwards could not divest 
and tarn the estate out of himself, which was absolutely 
settled in him by the fine. But it is reported to have been 
said by some of the judges, though the pc»nt was not re- 
solved, that if the enrolment should be presumed to have 
been made at the same time the fine was levied, the bar- 

* And see Hob. 159. 4 Co. «* Inst. 67^. 1 Leon. 6. 2 Co. 
Rep. 72a. 2 And. 161. in Mai- Rep. 55b. 
ory's ca. 



10 ELECTION CO^SID^RED 

Ch^p. L ^giuaee 8l)ou)d have flection to ,ta)ce the reversioD by the 
Ehdion to P*^ Conveyance or the other. * 

take one And ^vhere ope grt^oted bargained and sold |i manor tp 

ct^of ' others in fee, and afferwards ILvery of seisin wa3 made on 

^f ff'nitUle h n pm^ q{ ^|Q manor in pame of the whole, and within .si^ 

.Dsonths the deed wa$ enrolled according to the statute; on 

the question whether the manor passed by the.feoffinent or 

the deed enrolledj it was agreed that it passed by the livery 

and seisin; fqr that by the livery it appeared pi be the ior 

.tention of the parties that the manor should pass by t^e 

feofiment, and because the statute enacted that no u$e 

should p^ss by bargain and sale only ^, exc^t it was by 

deed indented and eproUed, whereby it appeared that a|i 

other conveyances by the common law remained ; there&ie 

the conveyance by the common law should be preferre^, 

jmd the other not be referred to the time of the bai^g^ip 

.and sale, and so defeat the feoffment. ' 

RcM o n for And iu the familiar case of a bargain and sale for a y^ar tp 

tive^^Drds -^9^ posscssiop, the reason why words of bargain and sale 

in iMrgttD Qnly are;made use of, and not words which would have the 

and sale for '!! "«^^^. , . <• i i 

a year. ;^^^. 9} V^^M ^ common law mt^rest, as was formerly the 
case, is, in order to preclude any question from arising where-' 
hj preference might be given to the latter words in derpga- 
tioD of the former ; it being held) that where conveyances 
^may operate both by the commcm law and statute, thcjjr 
shfldl be considered to operate by the common law^ unless 
,Uie intj^otipn of the parties appears to the contra]:y. ^ 

l¥h«nein- Where however an instrument purports both to ap- 
. point, ^ use, W(l also to convey an interest, it will be held 
.toopeifa^ in.thfft .mode which will best effectuate .the in- 
.tention. of the p^es* ^ 

* Hynde's ca. 4 Co. Rep. 70 b. * Bracebridge's ca. 1 And. 118»^ 

-91 a.; and see Jdo. 337 ^ 53S. in pi. 1 Leon. 5. 

A56. Cro.E1.9l7. Crp. Car. 218. * SeeCo.Lit.271b;n.(l}.,vL2. 

Pdph. 4i9. } Bro\inal. 142. 1 And. [17th ed.] 

S7.115. 2 And. 161. 20S. Ydv. >>.Cox v. Chamberiain, 4Ve8. 

IS3, 124. Ow. 70. 1 Mod. 176. 651. Roach v. Wadham, 6 East^ 

.2jtol. Ab. 7S7. rHob. 159. 289. Sug. Pow. J04. 
^ 's^'Otah estate of freehold must 
of course be understood. 



IN APPLICATION TO DEEDS, &C. M 

From the case nexl; cited, this more enlai^ged paroposition . Cvaf. %. 
slso seems deducible^ viz., that when an instrument }s qn J^^]^ 
its execation complete and perfect as oif e fqrm of convey- toie «fie 
ance, and incomplete and imperfect as ai^th^, it shall be a^^J"^ 
held to operate in its perfect form, and not he afterwards m^roHifUts^ 
permitted to operate in its Imperfect one^ on the latter Effector 
being rendered perfect. ^ilSTlrf' 

Therefore where tenant in tail bargained apd sold oonveyanee 
certain houses in London, and delivered the deed off the ^'^ 
h^id, and also made Uvery of seisin of qae house in the its czeeo- 
name of all, the other houses being in lease for years, tl^e ^"^ 
lessees whereof never attorned ; the houses were adjudged 
tp p^f^fs by the tuirgain and sale, and not by the livery. And 
Yelvertpn J. took a difference between several conveyaijices 
tiplfa le^^culx^ry, and where one was executed immediately; 
^ in Iie3n¥a|rd's case, the lessq^ he ^d, were at electipn 
atber to take by the bargain op the statute of 27. H. 8., or 
by d^ai^e Bf, the common la,w, but that i^ was otherwise 
where the one was executed at the first, for thepe tfie other 
C9fiae tpo late, as in that case, by the very dc^very of the 
bargain and sale, the land itself passed by the coiftom of 
Ifoniiqf^ without enrolment, (the custom havine been ifpund 
\iy the veirdicjt,) and that so much was expr^s^ by tl^e 
f t§t|ite o^ (^rolm^ts i^rl^icl^ .excepted jLondpn ; then that 
the b^g^in and si^e being executed, and thje cqnveyance 
perfected by the delivery of the deed, the livery of seisin 
fi^ne too late, for that it was exec/a^ fo him who had the 
i^^ance of the house at the tifpe ; fm^ ^^ po^se^iqn 
iqUfcotjed hindered pc^sessipp eacecj^tory. ^ 

Where a person i^ a bare trustee or medium of qoif- 
vY^jfjfpc^, it is not competmp to I^ip tp xnak^ an eloctic^ 
iM^Ofei^ (wo modes of ppera^pn of ,fi cc^Vj^yauc^ whc^ 
ffH^ fax ^el^pn would be prejudici^ tp t^ iifte^e^t of h|s 
fSfiftioi gue Urust, as appears fr,qfp the fpllp^wing case pijt^ 

* Dtaby v. Boice, Yelv. 129. d^ pf ^poin^ment and release 

1 Browpl. 141.) and see 5 Leon, be not postpai^d till a iuture day 

16. May not the principle of this ^ffc^ i^ ' execptipii by th^ jren- 

caie render it material^ that care ^qr ? 
be taken that the attestation of a 
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'12 feLEdriON CONSlDEftED 

CfTAKt. by Rolle. * If one seised in fee of land, and intenl^infif 

Sect. 1. . 

Etedim'to ^ convey it to B., for a pecuniary consideration demist 

^hJ^nj f?^^^ bargains and sells it to A. for years, and then re- 

one if leasfes it in fee to A. to the use of 6. in fee ; this release is 

''^ *f^^**^^^ ' good before any agreement by A. to take by way of bargahi 

and sale: and if A. afterwards elect to take by way of 

lease at common law, still he shall not thereby divest the 

estate out of B., for prim& facie by the intent of the grantor, 

A. being only named as a medium for the settlement of tBe 

land upon B., was possessed as d bargainee ; and since the 

release has settled the estate in B., A. cannot at his election 

make it void. 

Election to It may be added, that where a person has power to limit 

limit use or ^ use over property, and also an interest in the same pro- 

tsresL ' perty, as, for instance, under the common form of limi- 

' tation made use of to prevent dower attaching, be has tin 

election either to limit the use by an exercise of his power, 

' or to pass the estate by virtue of his interest without refet*^ 

ence to his power.* 

Election IIL In what cases there i» an election to take one wdy 

^^^^ or another under deeds operating solely by statute. 

solely by It seems^ that whenever a conveyance deriving its whole 

"*"*"*** ' efficacy from the statute of uses, is capable of being made 



wherein to operate in more than one way under that statute, he to 
•^^^f* whom it is made may elect in which mode it shall haVe 

may be . . •' 

made. operation. 

Therefore if a man covenants to stand seised to a use,' 
if it be in consideration of money, and the deed, if for a 
freehold interest, be enrolled, it shall also enure as a^ 
bargain and sale. ' And it was said in argument inr the 
case of Crossing v. Scudamore S after noticing the aboYe 
cited case of a conveyance by a &ther to his son in con- 
sideration of love and 100/. ^, that where two considerations 
were expressed in the deed, the use might arise upoti 

* 2 Rol. Ab. 787. pi. 7. Gilb. Us. ' 2 Brownl. 291. 

& Tr. 224. 505. [5d ed.] « 1 Vent. 157. 1 Mod; 175. 

* See Sir Ed. Clere's ca. 6 Co. ** Supr% pa. 6. 
Rep. 18a.; and see Buckhurst's 

ca. Mo. 493. 



IN Ami CATION TO DBEDB, &C« 1$ 

dlber ; as if a father in oonddemUon of Mood and IQOL Cm^^jl 
covenanted to stand seised, &c. and the deed . was not ^^^^. 
^enrolled, yet that the use should arise as upon a covenant *^ **ne 
to stand $^sed ' ^^J^ 

9fveraltUk»* 



Section 2. 

Election considered in application to cases where one. of 
seoeral things mat/ be taken under one and the sametitlcm 
E duobus prcpositis unum accipere et alterum dimittere. ^ ' 

• 

The above consideration may be discussed under the Eleetimitd 
fdlowinir inquiries : — *"^ *?• ^ 

^ *■ sever a l 

I. In what cases there is an election to take or perform thiDg* 
one of several things under one and the same title. ^|^ 

IL In what cases an election to take one of several 
things under one and the same tide, ^hall be said to be 
determined. . 

The rules of election applicable to the first inquiry, and 
under which it may be reduced, are as follows : — - 

1. That when nothing passes to. the grantee before 
election to bave one thing or the other, the election ought 
to be precedent, and made ia the life time, of the grantee^ 
and his heir or executor cannot make election : but that 
when an estate or interest passes immediately to the 
grantee, there election may be made by him, or by his heirs 
pr executors. '^ 

^. That when election is given to several persons^ 
pothing vests before election, and the first election shall 
9tand« 

3. That he who is the first agent, and ought to do the 
$r8t act^ shall have- the election.' 

^ See further upon this sub- J See2And.2,3.inFulwood'8ca. 

ject,yin.Ab.U8es,B.a. Hawk.Ab. ^ Lutw. 805. 

Qo.Lit. 83, Rol.Ab.UseSy 0.786, ' See Doug. 16. in Layton Vt 

787. Pearce. 
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4).* "that H^neilk ihe dkihgs gmited are anmmT tiUltig^ abd 
iT& t6 have cbhtimkMc^^ the election ren^arns lii cbe 
gi^antor^ (in ta^e^ wtet« ^ kw gives hi^ dection^yas 
well after die day as before ; otherwise whete the thifig^ 
are to be performed uhidL vice. ^ 

5. That election may be lost by reisison of the tortious 
acts of the party by whom it might otherwise have been 
exercised. 

6. That the right to make an election may shift from 
file p^on: by #fadiif it \^as brigihaliy exereiseabU, to the 
pstsiolti t6 ht b^efitedi hf reason of tEfe laches of the 
forbid. '^ 

1. For the purpose of exemplifying the first of the forer 
gbjog rOlis it may be observed, ihat if ti peisbri having 
three horses, give another one of them/ the eledibh otrght 
it) he mndi irt th^ life time of the parties ; foii^ ^ce no {iar- 
ticular horsef is' giveii; the ceniainty, aCnd thereby the pro^ 
perty, blsgins/ by elation. "^ Therefore whe^e Election 
creates the interest, nothing pa^s^ till elebdon; s6 Adi 
where no election can be made, no interest can ariste/^ 

If ^' man givei^ dh6 of his horses to A. and B., ^d after- 
wards A: dibs, y^t B. i&ay ^lect^ because thni wais i &dii^ 
in interest in t^emy ahd no ^res^ election Iinntecf; ]6ut 
If a mah give^ on6 of hvi hdifses to be elected by IL and bI, 
HA: dies bkfbie A^ettioH, bI. Standi deet'^i 

ih ^uMJ^s' 6As8%' A. fiHvm^ it wood of io6a acre^- 
ei!i!feofl^ aiibtSiei^ 6t a hdtis'^ add seventeen acres, parcel of 
Si^ \^66d, kdd m^&i liVery ; dnd i^ was held that none of 
the wood passed before election, and therefore the heii? 
should not mkke etectioh'. Atid Lord Coke in connnenfing 
^n this ^ase obsetres, if the heir of the feo£^ shouM make 
the election, he would be in as a purchaser, since nothing 

» Co. Lit. 145 a. 2 C!o. Rep. 57. ^ ^iee dtukeldy v. ^tier^ Hobi 

Mo. 85. Keilw. 78. 174. 

» The above rules, with the «i 1 Rol. Ab. 725.. 

exception or the last, are partly ' 2 Co. Re^. 36. Dy. 280, 281* 

adopted from those olTLord Coke. p>l. 17, l8, 19, 20. W. Jd. 156. Hob.- 

S^ Co. Lit. supra. lV4'. 222. 1 And. 11, 12. Mo. 81. 

' See 2 Co. Kep. 56. pL 215. Benl. 148. pi. 206. 



IN APPLICATtOir TO' Dl^EDk,' &C. ^5^ 

passed 6f the seventeen acrte tU die feofibe bdbre eltetidiit' ckAk t' 
and that by law the heir conid not be a pnrcJhaser, fbr tro' jstfd&m iv^ 
words " his hdrs** were words of limitation; • ^.^ ^ 

And if a' ftoffinent be made of two acres, to hold die' ^Ain^ 
one for UK and the other in fee, Ae Heir shall riot liiake •"^JS^ 

dectibn. * 

♦ 

But wben- an election is coupled' with an mterest,- llie 'Wben de- 
same is dtJ^iitBHA* wndw.. 

Thus wliisre A. leased to B. forty acres,' parcel of sixty,' 
Aid B; b^re electioii madelji died; on die qaeAibn' 
iUfbether diiS le»ste #as not void by the death of 6:, bf^ 
Wb^er his* executor mi^t-nlkl^e election, the Court hdd^ 
that electioa might be made bjr th^ exdcutbr, and disttm' 
goibhed between a lease fot years, and a feoffmeilt, tbe 
latter of which would be void, because a lively could tibt^ 
operate iii fiitaro. ^ 

TA Hotrever two acred be given to another, habendum' 
one acre in fee, and die odier ih tail, and he aliens both,* 
ittid hlith'issu^ and dies ; the issue may bring a formedoti 
ib die dei^ddbder for idiicb acre h^ will, the eledtibii' not 
b^g dISteitnined by the donee's deadi^ since ail es^ef 
|Msses presently by die liveiy; and the i^ue shall' t^e'by^ 
descent. ^ 

% That wli^fi elecdbri' \^ given to several peirs6ns, Election in 
Aodtiiig vesb befiM eledthm, ahd dief first decdoti' shali ^^^ 
jMkhd.' 

ThtK? if^ a leasb fot life b^ made of two adrefs, the re^ 
of ofie to A., and of die othef to B;; he who first 



* Th^ reader nUay liere .be re- referred to, . Fettne ooiit. rem; 

iuBoei^ tnslt in consequence of 209. [7th' ed.} 

the liberalit{r extended to the con- * 2 Rol. Rep. 485. in Itufd < 

ifgf9i^0a,d( yfiilsg where the tes-. Poy;'8nd lea Lutw. sbs. in fiast- 

tatoPs. intention has appeared court v. Weekes. 

ifi^fifWt, alindtation td the faeih * Ltit^. 805. 

Af a person living, has been ad- " Jones ▼. Chemey, Freem, 

jttlgea a suffid^t desi^adoii for 5S0. ; and see i RoL Ab. 7S^.' Mo. 

tfa^ same to Testy notwithstanding los. 

the rule Uiat nemo est haeres yi- * Ca. pufsCo. Rep. 36.; find 

vends. See Gpodright Vi White, 9fie Mo, 85. 
^ W. Black, loio. and ca. there 
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]^^ iXECTlON COKSIOERED 

Ckay'I*. makes election shaU enjoy the one acre^ and thereby the 
m^^i^tQ other acre hath vested in the other. * 
take one ^ But if a feoffinent be made of two acre8» to hold the 
^^ one to the nse of the feoffor and his heirs, and the other to 
tfiMtcr the the use of the feofiee and his heirs ; the election is givea 
to the feoffor, and not to the feoffee, the former being the 
first named : but if the feoflCee had been the first named in 
the limitation of the use, then he would have had the first 
election* , And if two acres be given to imother, to hold 
the one to himself mid his heirs male, and the other to 
himself and his heirs female; in this case if he has issue .a 
apQ and daughter, the election is given to the heir mak^ 
because he is first named in the limitation of the gift. ^ 
nnt agnt 9. That he who is the first agent, and ought to /do'ihe 
first act, shall have the election. ' 

Perkins thus lays down the rule: <— of every thing uih. 
certain which is given ,or granted, election remains to him 
to whose benefit the grant or gift is made. As if a feoff- 
ment be made of two acres, namely, of one in tail and the 
other in fee, without shewing in which acre the tooSee fiihall 
have a fee, or in which an estate tail ; the feolBfee may elect 
in which acre he will have a fee, and in which an estate in 
taiL^ 

And if a fine be levied of a house and 100 acre9^ of 
land in D., where the conusor hath a house and 118 acite; 
the conusee may elect which 100 acres he will have, the: 
election being g^ven to him by the fine. But if the ooniigee 
rendet the 100 acres back to the conusor for certain yean^- 
the conusor hath the election.*' And if two acres be 
devised out of fi>ur lying tc^ether, the devise is good, and 
the devisee shall have election. ^ 

But where A. seised of a manor, aliened the same^ 
except one close, parcel of the manor, called N. ; and there 

' Ca. put 2 Co. Rep.5«. Co. ^ Mo. 102. in pi. 247.; and see. 

Lit. 145. ibid. 84. Dy. 280. mar. [d. 1 7. 1 HoU 

y Mo.85. inpl. 215. Ab. 725. 

» See accord. Doug. .16. « Dy. 280. n)ar« pi. 17r 

■ Perk. 85. 75, 75.; and see iRol. 
Ab.725. Mo. 85. 
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were two closes known by that name, the one containing Chap. L 
nine acres, the other three ; the Court held that the alienee «f^ *: 

« - J JSUCiMH to 

sbonld not choose which of the closes he would have, takeome^ 
but the alienor should have the election."^ And if one ^^ 
grant or sell trees growing upon his land, excepting to ^^m^dertkB 
faimsdf a certain number of them, the ezoq^tor is to have *° *** 
the election. ^ 

If a rent of 20^., or a robe, be granted to another, the 
grantor shall have the election, he being the first agent by 
payment of the one or delivery of the other. ' So if a 
lease be made jdelding rent, or a robe, the lessee for the 
same reason shall have the election. But if I give you 
one of my horses, there you shall have election, for you 
shall be the first agent by taking or seizure of one of them. 
And if one grant to another twenty loads of hasel, or 
twenty loads of maple, to be taken in his wood of D., the 
grantee shall have election, for he ought to do the first 
act, namely, to cut and take them. ^. 

In the case of a heriot, when the tenure is by the best Elecdooor 
beast^ the lord being the person to be benefited, is to have ^'^'^^ 
the election ; and that shall be said to be the best which he 
thinks the best; and the lord will be bound by his election, 
although he should not take the best beast of which the 
tenant died possessed.^ But where the render is of an 
ox or other beast, and not defined to be the .best, the 
election is in the tenant if he has more than one of that 
description of animal. ^ 

And if a man devise to A. one of his horses, or a horse, 
A shall have the election, if there be more than one, which 
horse he will have: but if the devisor direct that his exer VHiere ex- 
cutor shall deliver to A. one of his horses, the executor SSSi* 
hath the election, and may deliver which of them he will. ^ 

* 1 Leon. 268. pi. 360. * Vin. Ab. Elec. (B.) pi. 12. Per 

* 2 Bulst 7. in BillkigBly v. Fleming C.J. 2 Bulst. 9. in Bil- 
Heney. finely v. Heney. Cro. £1. 590. in 

' Bro. Ab. tit. Dette, pi. 1 13. Odiham v. Smitii. Bro. Ab. tit.Ha- 
« jSj, 91. in pi. 11. Plow. Com. riots, pi. 11. Hob. 60. Plow. Com. 

13a. Mo. 85. 85. Perk. 8. 74. 2Co. 96. 

Rep. 37. * Scriv. Cop. 425. 437. [2d ed.] 

J Shep. To. 447. [7th ed.] 
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Cbax. I. If one grant to another 200 fiiggots, to be taken oot of 
Ji^tMio ^ ^^^ lands, or 20^. for the same out of his lands, haben- 
take one rf diun the 200 £iggots or 20s, to him and his hers, with 
^^ clause of distress to him and his heirs for the one or the 
ufuhr the othisr, at the election of the grantee ; in this case the i^- 

'^^ gots pass in interest to the grantee immediately bef<Mre any 

^^•' ^ election, with a power to elect to have the 20su; but the 

fore elec- 205. do not pass in interest before dection, because they 

^^' are granted for the same, that is, if he will not have the 

&ggots. So that upon a general gmat of all hereditaments, 

&C., the faggots will pass before any dection made. ^ 

Where 4. That when the things granted are aminal things, 

ei«^ion« ^ ^'^ ^^^ ^ htLve continuance, the election remains in the 

grantor, (in cases where the law gives him election,) as well 

after the day as before ; otherwise where the things are 

to be performed unicfi vice. 

Therefore if an annuity or robe be granted to another 
for life at the feast of Easter, and both are behind, the 
grantee ought to bring his writ of annui^ in the dis- 
junctive ; for if be should bring it for one only and recover, 
the judgment would determine his election, and he should 
never have a writ of annuity after, but a scire facias upon 
the judgment But if one contract with another to pay 
him 20«. or a robe, at the feast of Easter ; after the feast 
be may bring an action of debt for the one or the other. ^ 
And if a lessor reserve yearly a rent, or a pair of spurs, 
and the lessee fail of payment at the day, the lessor may 
distrain for either of them. ^ 
Where 5. That election may be lost by reason of the tortious 

®'^^^. acts of the party by whom it might otherwise have been 
exercised. 

A^ if a feo£5sient be made of two acres, to hold ibe 
one for life, the other in tail, and the feoffee before election 
makes a feo£faient of both ; the feoffor shall enter into which 
acre he will, for the act and tort of the feoffee. ^ 

^ Southwell and Wade, 2 Rol. «• Co; Lit. 9ab. 
Ab.47. ■ Co. Lit. 145 a. 

1 Co. Lit. 145 a. 
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6. That the right to make dn election may shift from Cha*. 1. 



Sect, 2. 
JEtection to 



the person by whom it was originally exerciseable, to the 

person to be benefited, by reason of the laches of the toke me ^ 

former. JfT"' 

If therefore land be leased for years, reserving weekly ««*^ ^^« 

nine qnarters of wheat, of the value thereof as it shall "!!!! t 

dien be sold in the mafket of W. ; and the lessee pays ^''®!!^ 
neither of these at the time appointed ; the lessor may 
have his action for the wheat only, or for the Yaloe only ; 
for though the lessee might have paid either of them at the 
day, yet after the day the law gives the election to the 
lessor.* 

And upon an obligation to pay a sum of money or cer-* 
tain goods by an appointed day; before the day the 
obligor has election to tender which of them he will ; but 
after the day the obligee has election to demand which of 
them be will. I" 

If SOO cords of wood be sold to another and his assigns, 
to be taken by the appointment of the bargainor, and the 
bargainor does not assign them within a convenient time 
after request made by the bargainee, he may take them 
without appointment : and he has an interest before the 
appointment of the bargainor, which he may assign to a 
third person. ^ 

II. In what cases an election to take or perform one of When It is 
several things under one and the same title^ shall be said ^^"""'^ * 
to be determined. 

If two acres be given to another, to hold the one for 
11^ and the other in fee, and the donee afterwards makes a 
feoffinent of one acre ; this is an election to have the fee in 
that. And if a lease be made of two acres for life^ the re- 
mainder of one acre in fee, and the lessor afterwards licenses 
the lessee to cut trees in one acre ; this is an election that 
he shall have the fee in the other acre.' And where 

"* iRoLAb. 725. ResenratioD,pl.9. Hob. 174. 5 Co. 

' Bro. Ab. ide. Dette^ pi. l(K>. Rep. 25a. 

^ Mayn^tod v. Battet, Mo. 691. ' Mo. 85. in pi 315. i Rol. Ab. 

pl.955. Cro.El.8l9.pl. 14. iRol. 726. Plow. Com. 6. Perk. s. 76. 

Ab. 725.; and see S Bulst. 7. in Co. lit. I45a« ii.(3). [I7th ed.] 
KiluigBly V. Heney. Bro. Ab. tit. 
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Cbap. I. there was a reservation of money or turkeys on a lease for 
mdionto years, the lessor's bringing an action for the money was an 

take one of election.* 

Where a house was devised upon condition that the 
devisee saw the testator's mother well provided for during 
life, or gave her 20/. ; and the jury found that the mother 
had lived with the devisee for two years, and was well pro- 
vided for during such time, but had afterwards left him^ 
and requested the 20/. : the Court held, that the devisee 
bad election either to pay the 20/., or otherwise to provide 
for the mother ; and that by having suffered her to dwell 
with him, he had made his election, and was not bound to 
pay the 20/. * 



Elecdon 
on the 
operation 
of deeds. 



Section S. 

In what cases the operation of deeds j 4*^ will he reduced to a 
certainty in conseqtience of an exercise of election. 

The following examples will serve to illustrate this in- 
quiry : thus, if there be tenant for life of three houses and 
four acres of land, and the reversioner grant two of the 
houses and two of the acres of land ; this is a good grant, 
and hath sufficient certainty in it after having received its 
perfection from decdon, which must be made in the life- 
time of the grantor and grantee. ' And if one grant to an- 
other a rent or a robe, 205. or 405., pr common of pasture 
or rent, in the disjunctive ; the grant which is at first un- 
certain, may yet .become good ; for if the grantee make the 
election, or the grantor pay the rent or perform the grant 
on either part, the grant is good. " 

So if one seised of two acres of land, leaseth them for 
Hie, and granteth the remainder of one, without expressing 
which, to A. ; if A. make his election which acre he will 
have, the grant of the remainder to him will be good. * 

* Lutw. 655. in Letten V. Winne. ^ Perk. 8. 76. Shep. To. 251. 

* Shawe's case. Palm. 76. [7th ed.] Plow. Com. IJ. 
» Perk. 8. 75. Shep. To. 250, . - 

251. [7th ed.] Plow. Com. U. 
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Bat it is said, that if a house be granted excepting on^ Chap. i. 
chamber, or a manor excepting one acre, without setting xke ape-' 
forth which chamber or which acre it shall be, these ex- '^'^ ^ 
ceptioDs are void. And that if one having two tenements, rendered ' 
grant the reversion of one of them, without saying which, this *^?^!^ ^ 

is void for uncertainty.^ To these positions however 1- 

Mr. Preston in his edition of the Touchstone * subjoins 
a quaere, whether in the former the exception, and in the 
latter the grant, may not be made good by election ; and 
the case cited from Leonard in a former page^, seems 
folly to warrant the propriety of Mr. Preston's doubt upon 
the point of exception. 

If one grant to another so many of his trees or of his 
horses as may reasonably be spared, this grant is void, 
there being no means of reducing it to a certainty. ' 
But if one grant to another so many of his trees as A. 
shall think fit, or 100 loads of wood to be taken by the 
assignment of the grantor, or by the assignment of A. ; or 
three acres of wood towards the north-side of the wood ; 
these it seems are good grants, and certain enough. ^ 

And if one grant twenty acres, parcel of his manor, 
without any other description of them, yet the grant is not 
void, for an acre is a thing certain, and the situation may 
be reduced to a certainty by the election of the grantee. 
But if he sell 201. worth of his land, parcel of a manor, 
this is void, it being neither certain in itself, nor reducible 
to a certainty, since no man is made judge of the value. ^ 

If a common person grant to another the moiety of a 
yard*land in a great waste, without certainty in what part 
of the waste he shall have the same, or the special name of 
the land, or how it was bounded ; this may be reduced to 
a certainty by the election of the grantee. ^ But if such a 

* Perk. 8S. 641. 643. Shep. To. » Mo. 882. in. pi. 1236. Stuke- 

79. [7th ed.] ley v. Butler, Hob. 1 68. 1 74. Shep. 

^ Shep. To. 250. [7th ed.] To. supra; see also Bro. Ab. tit. 

' See the case stated supra, pa. Done, pi. 19. 1 Wood Conv. 669. 

16. and 17., for which 1 Leon. 268. Plow. Com. 15. 

pi. 360. is cited. ** Keil. 84. 3 Bee. Ab. 392. 

» Shep. To. 251. [7th ed] ♦ « Sir Walter Hungerford's ca. 

1 Leon. 30. 

• 
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As to elec- 
tion by 
ce»tui-qae 
use. 



grojit be mf^& by the King, it i3 utterly void for the un- 
certainty. ^ And if the King grant 120 acre^ of bis 
waste in Pm and the ad quod damnani return that it is not 
to his damages and that the waste contains $00 acres ; 
there nothing passes, it being uncertain which 130 acres 
were intended, and the party shall not have any electioa 
against the King. * 

The operation of a deed of exchange may be rendi^red 
certain and complete by election. As if Uiree acres of 
land, with an advowson appendant, be given in exchan^ 
by A. to B., for a chamber to be aligned by B. at the 
election of A., and B. assign two chambers, and A* choose 
and enter upon one, and B. enter upon the land ; this ex- 
change is good, notwithstanding the uncertainty. ' 

And the commmicement of a lease may be rendered' 
certain by an exerdse of election. Thus if A. seised of 
lands in fee, grant to B# that on payment by him of 20&9 
be shall occupy the lands for twenty-one years ; if B. 
afterwards elect to pay the 205*, there is a good lease for 
twenty-one years from the time of payment. For a lease 
before it takes effect in possession or interest, may depend 
upon an uncertainty, viz. a possible contingent, or upon a 
limitation or condition subsequent * 

It appears to have been heretofore considered uncertain, 
whether the right of making an election was exerciseable 
by a trustee to uses, or his cestui-que use. Therefore 
where A. covenanted to execute an ^tate of a certaii) 
manor, as to part, viz. of the annual value of twenty marks, 
to the use of B., and C. his intended wife^ for their lives, 
and after marriage to the use of them in tail, with r^ 
mainder to B. in tail, remainder to A- in fee; and as to 
the residue, to the use of A. for life, remainders over aa 
before ; and A. afterwards executed the estate accordingly 
by feoffment fine and recovery; one of the questions 
being to whom an election was given of land of the annual 

^ 3 fiftc. Ab. 391. ^ Perk. s. 264. Shep. To. S93. 

' Branj^v.Todd,Nay.29. 12C0. [7th ed.] 
Rep. 86 b. K Co. Lit. 45 b. 1 Rol. Ab. 849. 
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valueof twenty marks, the Judges are said to have thought, Chaf. I. 
that upon estates executed to uses of a thing uncertain till 2^^^ 
election, the election ought ' to be made by the feofiPee or ration of 
conosee to the use, and this as well since the statute of renders' 
27. H. 8. as before. But this opinion is made questionable cendn by 

by the reporter, who observes, that in the principal case 

the election was limited to the use, and so the possession 
of all passed to the feoffees, and the use was distributory 
by election; whereby it seemed reasonable, that he who 
was to take the use, was to make the election. But it was 
agreed by all, that the limitation of land of the value of 
twenty marks, was not void for uncertainty, because it 
might be made sufficiently certain by election. And it is 
also said to have been agreed, that if an election be 
originally given to a cestui-^ue use tenant for life, and he 
make no election during his life, yet he in remainder may 
elect after his death ; but that if such cestui-que use make Eleetionlij 
an election in his life-time, he in remainder will be con- Hfe^wiU**^ 
eluded by the election : and it was added, that this real bind re- 
election was a descendible inheritance, so that the heir ,gim, 
should elect if the ancestor did not do so in his life ; and By tenant 
that the election of a tenant in tail should prejudice his {^"^^ y^^ 
issue. *• iwttC' 

In the following case it seems to have been admitted that 
the right to elect resided in the cestui-que use : for where a 
fine was levied by A. of five yard-land, to the use of him- 
self for life, remainder to the use of B., his eldest son, and 
C. his wife, and the heirs of the body of B. ; with a pro- 
viso that if 3* died before A., C. should have a yard and 
half land for A.'s life, without showing what yard and half 
in certain ; and on B.'s death, C. elected, and entered on 
a yard and half land : it was adjudged that the use for the 
life of A. in land elected by C, ceased without entry, and 
that C. being a cestuir-que use, should have election. ' 

^ Calthrop's ca. Mo. 102. Te- bound by it. See Hardr. 5S4, 

nant in tail may determine his Perk. s. 77. 

election a6 to so many acres or a * Marshal v. Marshal, Mo. 602. 

rent-charge, and the issue shall be pk 832. 
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Section 4. 

Election considered in application to conditions and 

covenants* 

Election I. As to conditions whereupon there arises an election 

nai^^n^' to perform one of several things. 

ditioiM. When the condition of a bond is in the disjunctive, the 

^^^T" "* obligor has election to do one thing or the other, the con- 
dition being for his advantage: and when a request is 
necessary to be made by the obligee to the obligor to per- 
form one of the things, it does not take away the election 
of the latter. J 
DepriTm- But if a person under an obligation to perform one of 

wchelee. ^® several things, be deprived by the conduct of the 
tion by obligee of his election to perform one of the things, he 
will be excused from performing the other. ^ 

As where the condition of a bond was, to deliver certain 
obligations to the obligee before a specified day, or before 
that day to execute such a release as his counsel should 
devise : it seem$ to have been adjudged by three justices, 
that the obligor having election to make the delivery, or 
execute the release when devised, if the obligee neglected 
to have the necessary release prepared, the obligor was 
discharged from the condition. ^ 
Depriva- And if an obligor having an election to perform one of 

of GaJ**^* two things, both of which are possible at the time of the 
obligation being made, be afterwards prevented from per- 
forming one of them by the act of God, he will be excused 
from the performance of the other also. ^ 

Thus where the condition of a bond yras, that if the 
obligor and his wife sold the wife's land, the obligor during 

J Bro. Ab. tit. Conditions, pi. Kerne's ca. Mo. 241. pi. 377. Ibid.. 

161. 246. pi. 587. It is conceived how- 

^ Shep. To. 3S3. 393. [7th ed.] ever that equity would relieve in 

^ Greningharn v. Ewer, Cro. £1. such a case. 

396. pi. 1. Shep. To. 395. [7th ed.] " See 5 Co. Rep. 22 a. Shep. 

But see Mo. 395. pi. 515.; and see To. 383. 393. [7th ed.] 
Ba^et V. Basket, 2 Mod. 200. 
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his life should purchase onto the wife and her heirs so Chap. i. 
much land and of such value as that sold, or should leave jBiection 
her so much money or money's worth after his death ; and ammg 
on debt being brought on the bond, the husband pleaded ^u^^^^ 
the death of his wife ; and the plaintiff replied that the <»m«*«>w* 
husband and wife had aliened her land, and that the hus- 
band had not purchased so much other land to the wife 
and her heirs; to which the husband demurred: judg- 
ment was given for him, because the condition gave him 
election to purchase other land, or leave money or money's 
worth, of which election he was deprived by the death of 
the wife, which was the act of God ; and being in law dis*> 
charged from one part of the condition, the entire con- 
dition was gone. '^ But it is said, that if a condition be to 
make the obligee a lease for life by such a day, or pay him 
100/., and he dies before the day, his executors shall have 
the lOOZ.** 

And it is laid down by Lord Coke, that in all cases 
where the condition of a bond, recognizance, &c. is possible 
at the time of making the condition, and before the same 
can be performed the condition becomes impossible by the 
act of God, or of the law, or of the obligee, there the 
obligation, &c. is saved* ^ 

But if an obligor be prevented by his own default, or Depriva- 
tbe act of a stranger, from exercising an election, no ad- ^r^Um 
vantage can be taken by him of such act or default ^ himself, 

Therefore where to debt brought on bond, the condition »ittan«r. 
whereof was to deliver the tackle of a ship, or to pay before 
a certain feast so much money to the plaintiff as the tackle 
should be valued at by four persons, the defendant pleaded 
that the four persons had made no valuation: upon the 
plaintifi^s. demurring thereto it was adjudged for him, 

" Eaton's ca. Mo. 557. pi. 485. pi. 2. And the eround of the last 

But see the other case citea there, dted case was denied to be uni- 

and note the quaere. Cro. El. 398. versal. But see Wood v. Bates, 

pi. 5. 5 Co. Rep. 21. name of W.Jo. 171. and iFon. £q. 221. 
Laughter's case. ^ep. To. 595/^ n. (g). 
[7th ed.] p Co. Lit. 206 a. 

° Per Treby C.J. l Salk. 170. « Shcp. To. 385. 395. [7th cd.] 
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because the defendaiit ought to have procured the four 
men to value the tackle.*^ 

If by the clause of defeasance contained in a mortgage^ 
the money is appointed to be paid either to heirs or exe- 
cutors disjunctively, the mortgagor may elect, in case the 
money be paid precisely at the day, and the mortgagee be 
dead, to pay it either to his heirs or executors. But when 
the precise day is past, all election is gone at law ; and the 
case beipg then reduced to an equity of redemption, that 
redemption is not to be upon payment to the heirs or exe- 
cutors, but upon payment to the latter only. ' 

And if a feolQPment be made on condition that the feoffee 
pay the feoffor, his heirs or assigns, so much money on such 
a day, and before the day the feoffor appoints his executors 
and dies, the feoffee may pay the money either to the heir 
or executors. And if the condition be for the feoffi>r to 
pay money to the feoffee, his heirs or assigns, and the 
feoffee makes a fecdSnent over, it is in the election of the 
feoffor to pay the money to the first or second feofiee. 
And if the first feo£fee dies, the feoffor may either pay the 
money to the heir of the first feoffee^ or to the second 
feoffee.^ 

11. As to conditions giving a right of re-entry upon, 
and operating to the absolute avoidance of, estates: and 
herein 

1. In what cases, on conditions broken, there arises an 
elecdoD either to avoid the estates subjected to the con- 
ditions, or to continue the same. 

Generally speaking where estates of firediold or inheri- 
tance are limited subject to conditions, upon the breach of 
which either a re*eiitry is given, or the estates themselves 
are made to determine; they will not so absolutely cease 
on the commission of any breach, as to render it un- 
necessary that any fiirther step should be taken by those 



' Moore v. Morecombe, Moi. " See l Ch. Ca. i8S, m Thom- 

645. pi. 892. Cro. El. 864. pi. 42. ; Hi)rough T. Baker. 2 Fon. £q. 380. 

and see Studholme v. ^umdell, n.(e). 

i l4d.Rfqw. S79. ' Co. Lit. 210a. 
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persons to whom it is conipeteat to take advantiige of the Our. l« 
cooditions broken, but an entry ^ or claim, as the case may £ie^^ 
require, must be made by them, previously to their being aritmg 
m a situation fully to avail themselves of such breach of ^SSnumU 
any conditions as may have been committed. ^ eovemmu. 

As if a feoffment be made upon condition, and the same 
be broken, the feoffi)r may lawfully enter; but the freehold 
will not be in him until an entry has been made. "^ 

So if a man grant an advowson to another in fee, upon 
conditicm that if the grantor pay a certain sum on such a 
day, the estate of the grantee shall cease and be utterly 
void ; though payment be made at the day, yet the estate 
will not be revested in the grantor before a claim, which 
in this case must be made at the church. And so it is of 
reversiona, remainders, rents, .commons, and the Uke^ and 
whether the estates be created by d^ed or by devise. * 

The oonseqnence therefore of [an entry or claim being 
necessary to the fiill revestment of estates rendered do* 
feasible by die breach of conditions is, that an Section 
may be exercised by those entitled to take advantage of a 
breach of them, either to avoid such estates, or to continue 
the same* 

And if a lease be made either for a fi^eebold or chattel ^.^ ^~ 
interest, rendering rent, and containing a ooiKliti<M:i that if re.-entry in 
the rent be unpaid by a specified time, it shall be lawful ^^^{^ °' 
for the lessor to re*enter upon the pr<^rty leased; in this ieM«s. 
case, supposing the rent not to be paid pursuant to the 
terms of the condition on the same being demanded by the 
lessor, (unless such demand be l^ consent of the parties 
expressly dispensed with^,) there arises to him an elecdoQ 
either to avail himsdf of the breach of the oonditaon» and 
invalidate the lease*, or to dispense with sucli breach by 

* In order to siutaia an tjecU "^ LiL s. S51. 
OMBt, an aetual entry is reqaiaite ^ Co. Lit. 218 a. 
only where a fine with prodaxDS* ^ 6 Co. Rep. 40 b. 

tioos has been levied. * See also die proceas pointed 

* Co.Lit. 218a. The ezoqttioni out by stat. 4. G. 9. c. 28. 
to the rule are stated ibid, and 

21 8 b. 
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the acceptance of rent or other confirmatory act, and there^ 
by affirm the lease. 

And upon the breach of conditions of re-entry annexed 
to any collateral acts, there arises a similar election : as if 
in a lease for years, there be contained a condition of re- 
entry on the lessee's assigning without the licence of the 
lessor. • 

But as to this power of election in lessors to dispense 
with or enforce the consequences of a breach of conditions, 
we find, with respect to leases made for chattel interests, a 
difference taken in books of high authority between con- 
ditions, on the breach of which a right of re-entry only is 
given, and conditions, on the breach of which the estates 
diemselves are made absolutely to cease: — that in the 
former case, an election may be exercised by the lessors 
on a breach of the conditions being committed ; but that 
in the latter, no such election can be exercised, since the 
leases themselves become ipso &cto void, and incapable of 
being afterwards restored to their former state of existence 
by the acceptance of rent or other affirmative act ^ : it 
being said, that a lease for years may begin and end with- 
out ceremony ; but that an estate of freehold cannot begin 
nor end without ceremony. ^ 

On the other hand authorities are not wanting to show, 
that if in a lease for years there be contained a condition 
making the same void on non-payment of the reserved rent 
within a specified time, and a breach is committed of such 
condition, yet a previous demand of the rent by the lessor 
is necessary to the absolute avoidance of such a lease ; since, 
if it were otherwise, the lessee would have it in his power 
to rid himself of the lease on any rent day he thought 
proper by omitting to pay the rent within the required 

* See Goodrigfat v. Davids^ Willes, 176. n.(a). Plow. Com. 

Cowp. 803. 186. in Browning v. Beston. Shep. 

^ Co.Lit.215a. 3Co.Rep.64b. To. 139. 151. 154. [7th ed.] 

Sir Moyle Finch v. Throckmor- « Co. Lit. 2 14 b. 3 Co. Rep. 64 b. 

ton, Cro. El. 220. Cro.Car. 512. 65a. 8 Co. Rep. 95b. Plow. Com. 

2 Leon. 141. 1 Rol. Ab.475. 1 And. 155, 136. 
304,305»306. Godb.47. 2Salk.4. 
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period, and thereby take advantage of his own wrong to Chap. I. 
the obvious prejudice of the lessor. ^ Eieam 

Previously therefore to the decision about to be noticed, onsm« 
it could not with any degree of certainty be predicated, ^Suotu aitd 
whether, where a condition for the benefit of the lessor coneiiantu 
was contained in a lease for years, on a breach of which 
the same was to become void, the lessee could take advan- 
tage of any breach, or the power of so doing rested solely 
with the lessor. 

The point however was set at rest in Hilary term 1817 
by a case in which it was decided, that where a lease for 
years was made, upon condition to be void on the happen- 
ing of certain events within the power of the lessee, a breach 
of sudi condition could not be taken advantage of by a 
surety of the lessee as a defence against the lessor's title 
to recover, nor, as it appears to foUow, by the lessee 
hinisel£^ 

This case having moreover in effect decided, that a pre- 
vious demand or claim is essential on the part of the lessor, 
in order fully to induce the consequences of a breach of 
such conditions contained in a lease for years as tend to 
his benefit, and go to the entire avoidance of the estate ; it 
follows that such a breach will afford a subject of election 
to the lessor, equally with the breach of a condition giving 
a right of re-entry : for if in the first case the commission 
of some act be necessary for avoiding the lease, it is also 
competent to the lessor to commit an act which will have 
the eSect of confirming it. 

These principles have received further illustration fix>m 
a recent case, wherein it appeared that a lease for years of 
coal mines contained a proviso, that if the same should 
stop or cease working at any time two years, the lease 
should be void : and it was held, that the lease did not 
become absolutely void by a cesser to work for two years, 

' See Ck>a8ton's ca. Dy. ss. Jo. 9. 1 Rd« Ab. 459. 4 Bac. Abi 

pi. (182.) in mar. Ibid. 222. pL 21. 134. 

Sid. 7. in Young & Wright. Han- * See note prefixed to pa. 1. of 

son and Nordiffe, Hob. 351. W. 2 Pr. Cony. [2d ed.] 
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Qhless the lessor thought fit to make it so, bnt voidabk; 
only at his election ; that he was not bound toexerdfle that 
election in the first instance ; and though he might wave 
il from time to time^ yet that he was at liberty aftef wardfl 
to insist on the fmcfeiture in respect of subsequent miscoli^ 
duct ; and that he might avail himself of a forfeiture whick 
became complete on any day subsequent to that on which 
he had received rent* ^ 

Supposing however there be contained in a lei^e for 
years a condition^ on the breach whereof it is declared 
that the estate shall absolutely determine, and such condition 
be vttroducedfor the benefit of the lessee ; then it seems that 
the event, on the happening of which the condition will 
be broken and the lease defeated, will be conskiered aft 
fcvrmmg a collateral determination to the estate^ or part of 
the limitation, rather than a condition.* 

With respect to leases made for a freehold interest con*- 
taining conditions, whether the same provide diaf the 
lessors shall have a power of reentry only on a breach 
of them being committed, or that the leases shall upon 
i^t event absolutely cease and determine ; an «ury ^ will 



^ Doe V. Bancks, 4 Bar. & AI. 40 1 . 

r Shep. To. 284. [Yth ed.] It 
may not be deemed irreleyant 
to submit an observation or two 
iti thk plaee respecting the ce^ 
ser of tenns of yearft created by 
deeds and wills. — When a term 
T» Ikiited to trastees bv deed of 
will upon certain specified trusts, 
and tne usual proviso is intro- 
ducedy expressing that the term 
flhaU cease on the trusts being per- 
formed; in the event of the trusts 
bcang ttlkfied in any way so as to 
eall the proviso of cesser ixitO' 
operation, it would seem that the 
term mast cease by force of the 
piovMO, and that diere are no 
means of keeping it alive. (See 
Sug. V. & P. 561. [5th ed.] ) If 
thb be so, mr reilaiice can of 
course be placed on such a terttt 
d^ a protection against incum- 
brances. Yet it is frequently seen. 



that an assignment is assumed to 
be made of such a terM, and tlmt 
in the instrument of assignment » 
recital is usually introduced, stat- 
ing the trusts of the term to bove 
been fully performed; and the 
persons beneficially interested un- 
der the trusts, lure som^tlffies made* 
parties to the afisigamenty^ia order 
to signify thdr acquiescence in 
what 16 stated as to ^e'term 
having performed its office^ aadita- 
assognment by the trustees. 

Tlie object ot the fore^yilig n^ 
marks is^ to gnavd those whose 
particular attention may not have 
been drawn to the subject, feom 
being inadvetftetitly ibdacoi' to» 
place reliance on a term circum- 
stanced as above, as a protection 
agianst any chal^ges that may have 
been eflbcted upon th^ freehold 
snbsequentfy to tts creation. 

^ See note, sufMia pa. tf 7. 
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• 

ID eitfatf case be necessary on tbe part of the lessors to Cbav.!. 
perfect their absolute cessation : the consequence of which j^^^^ 
therefore is, that such breach of the conditions may be armng 
either taken advantage of by the lessors, or at their election dSwiomd 
dispensed with by the aoeeptance of rent or other act of c onma^tk 
aflBmiance* 

2. Tbe commission of what acts by persons entitled to 
avail themselTes of the breach of conditions, does and does 
not predinde their election so to do. 

Since, upon the breach of the conditions above spoken Election 
of^ an election may be exercised by those competent to ^||.^oq^"' 
take advantage of the breach, either to determine the broken 
voidable estates, or to continue the same; it is to be ^rndned. 
oon8id«*ed what acts will have the eSsct cf determining 
ibat election* 

First then, if^ upon a feoffment made reserving rent and 
in de&ult of payment a re>-entry widi a clause of distress, 
the tent become in arrear, whereby the condition is broken^ 
and the feoffiir distrain for the same ; be shall never enter 
for the condition bidcen, though he may receive such rent 
and yet enter fer the condition broken* -~* Bui if he accepts 
rent due at a day after, he shall not enter for the condition 
bidcen, since he thereby affirms the lease to h«re continii* 
soce. ^ In. such cases however the condition is discharged 
for the particular time only, and not wholly destroyed*^ 

And if a kase be made^ npon eonditioii that the lessee 
shalL do no waste ; — ^ if waste be afterwarda commtttedy and 
the lessor aceepte rentv be cainot enter. ^ 

So if a breads be oommttted of a condition contained in 
a freehold kase^ whether the condkioa p9€ a r^t of re« 
entry, oc expresB tlmt npon tbe breach of it the lease shall 
be void ; acceptance by the lessor of rent due at a day after, 
wiUy in eishes case, bar him of his re>»entry, and affirm the 
lease. ^ But acceptance of a collateral thing is said to be 
BO bat to* a title of freehdd.'* And if the lessor distrain 

* lit. 8. 941. Co. Lit. 211b. > 3 Co. Rep. 64 fw 65b. 

J Shep. To. 159. [7th ed.] ■ a Sdk. »• 

k Qodb. 47. 
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Chjep. L for the rent, for the non-payment of which the condition 

^j^^^ was broken, this also will affirm the lease. " 

anting But it is Said, that if, in the case of a lease for li/e^ the 

mnu*mtd l^sor accepts the same rent which was demanded, he 

c ovenant, thereby affirms the lease and bars his re-entry, since he 

could not receive the rent as due on any contract, as in the 

case of a lease for years, but ought to receive it as bis 

rent, and then he affirms the lease to continue, for that 

when he accepted the rent, he could not have had an action 

for it ^ 

So if a lease for years be made, with a condition of re- 
entry on the rent reserved being behind ; and the rtsat on 
being demanded is not paid, and the lessor before any re- 
entry made, accepts of rent due at a day after; he thereby 
dispenses with the condition ; for the same being annexed 
to the rent, and the lessor having demanded the rait, he 
well knew the condition was broken. — And if he distrains 
for the rent for which a demand was made, he thereby af- 
firms the lease to have continuance afier the rent received, 
for when the lease is determined, he cannot distrain for the 
rent. — But the acceptance at a day after of the rent for 
which a demand was made, will not preclude the lessor of 
his entryfor the condition broken : and as well before as 
afiter his re-entry, an action of debt for the rent may be 
sustained* ^ 

And where an ejectment was brought on the 4. 6. 2. 
c 28* s. 2. for the forfeiture of a lease, there being half a 
year's rent in arrear, and no sufficient distress on the pre- 
mises ; Aston J. said, he believed that there, acceptance 
of rent afterwards by the landlord had he&a held a waver 
of the forfeiture of the lease ; which might well be, since 



■ 1 Rol. Ab. 475. Plow. Com. 
153. 136. in Browning v. Beston. 

* 3 Co. Rep. 65a, 

» 3 Co. Rep. 64 b. 1 Rol. Ab. 
475. Plow. Com. 133. in Browning 
v. Beston; and see Green's ca. 
Cro. El. 3. pi. 6. 1 Leon. 262. 
pi. 348. Groodright V. Davids, 



Cowp. 803. 2 T. R. 450. in Roe v. 
Harnson. But acceptance of rent 
accrued due subsequently to the 
expiration of a notice to quit, does 
not of itself constitute a waver of 
such notice. See Cheny v. Batten, 
Cowp. 243. 
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it was a poialty ; and tbat by aooepting the rent, the party Cha*.I. 
waved the penalty. *» J^^ 

Another instanoe of wayer is affi>rded by a case where a omi^f/pm 

COttdtttOltM 

lessor^ after proceeding in c^tment against his tenant on and 



a proviso for re-entry for non-payment of rent arrear, ^^^ 
brought covenant for half a year's rent due subsequently 
to the day of demise laid in the declaration of ejectment ; 
and the defendant paid the money into court in pursuance 
of a rule for that purpose : and it was held, that the plain- 
tiff had waved his right of entry for the forfeiture! since 
by bringing the action of covenant, be admitted the de- 
fendant to be in by virtue of the lease ; and that the bring'- 
ing the m<Hiey into court was equivalent to acceptance. ' 

But though the breach of a condition will be dispensed '^^^^ pot 
with, and the lessor's edectipn to avoid the estate subjected 
to the condition be precluded, by the acceptance of rent 
subsequently accrued due, and before any re-entry ; yet ^f 
such acceptance be made in ignorance of the condition 
having been broken, it will not have the effect of dispensing 
with the forfeiture incurred by a breach of the condition*; 
ndther will the ^rmation of a voidable lease by parol for 
money or other consideration avail the lessee ; nor will the 
acceptance of rent which is not due to the acceptor bind 
him* * 

Thus where a lease for years was made of a messuage 
and lands, rendering rent, upon condition that thei lessee 
should not parcel out the land nor any part ther^^f from 
the house; and the condition having been broken, the 
lessor subsequently received rent of the lessee, without, as it 
seems, being aware that any breach of the condition had 
been coomiitted; such acceptance was held not to preclude 
him of his entry. ^ 

« See Gowp. 247. in Cheny v. * Marsh v. Curteys, Cro. El. 

Batten. 528. 5 Co. Rep. 65 a. Mo. 425. 

' Roe V. Minshal, Selw. Ni. Pri. pi. 594. i Brownl. 78. 2 And. 42. 

698. 90. Noy. 7. 1 Rol.Ab.4S7.; and 

■ S Co. Rep. 92a.; and see Roe see Pennant's ca. or Harvy and 

▼. Harrison, 8 T. R. 425. Oswald, 5 Co. Rep. 64. Mo. 456. 

* 5 Co. Rep. 64 a, b. Cro. El. 555. 572. 
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"^^^'J' Aod a mere knowledge of and acquiescenoe in an act 
meetkm' Constituting the forfeiture of a condition, does not of itself 
^n^vpon amount to a waver thereof* but there must be a commission 
und cooe- of some act affirming the tenancy. ^ 
*'* ^** Neither, it may be added, does a lessor, by waving his 

re-^entry on the breach of a covenant not to underlet, pre- 
clude himsdif of his right to re-enter on the comoiisaon of 
a subsequent breach, in case bis liowce was not made 
requisite to the commission of the first breadi, and the 
same sanctioned thereby^; for upon sud^ a principle^ if a 
landlord once knew that his premises were out of repair, 
and did not sue instantly, he could never after re-enter for 
a breach of covenant committed by their not bdng in ire- 
pair.* 
'^'■"*^^ In order that advantage may be taken of ocmditions 
neeMMiy omtaiued in leases, either making them void, or giving a 
^^ J^^^ nifltit of re-entry in case the rent be not paid by a given 
oflcMQfc tame, it is necessary that the rent be demanded qn the land 
at the end of the limited time^ unless such demand be ex- 
pressly dispensed with by the terms (^ the concfitbn. ^ 

For where to an action of debt for rent reserved upon a 
lease for years, the defendant pleaded that the lease was 
made with condition to be void if the rent was behind ; 
and alleged a de&ult of payment of the rent, and that so 
the lease determined ; to which the plainti£P demurred : it 
was resolved that the lease was not void without a demand^ 
which the defendant should have laid actually, and that for 
want of it his plea was bad, and so it was at the election 
of the lessor and his heir to continue or avoid the lease in 
such case. ' 

And if rent be reserved payable at A. or B. opcm ocm- 
dition, &C., the lessee hath election to pay it at either 
place; and therefore the lessor, in order to take advantage 
of the condition, must demand the rent in such places 

^ Doe ▼• Allen, 5 Taunt 78. ^ See 2 Pr. Cony. 190. 

«" See Dumpor^s ca. 4 Co. Rep. • Hanion and Nordiflfe, Hob. 

119 b. . 551. 
• Doe V. Bliss, 4 Taunt. 755. 
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where by his own agreement he has permitted die tenant Oh^ i. 

tOpayrt.» Eleelh* 

S. By what description of pisrsons an deetion either to ori^tv*** 
avoid or affirm estates rendered voidable by the breach of and cate^ 
eonditions, may be exercised. '' *^*' 

With respect to the pej^soos by whom an election may By whom 
be exercised either to avbid or affirm wdt estates as are ^ ^^!" 
rendered voidable in consequence of the breach of con* tUmt ino. 
ditions ccmtained in the instrumtats creating the esftateSi it )^^i^li^ 
may be observed^ that by the common law, such conditkms. 
could be taken advantage of by those only who subjected 
the estates to the conditions^ and their. heirs as to real 
estates^ and their personal representatives as to chattel 
interests, and not by privies or assignees in law, as lords 
by escheat, or in deed, as grantees or assignees of the 
reversion ; for in no case at common law could eaitj or 
re-entry be given to a stranger : so that if at the common 
law a man had made a lease for life^ reserving a rent, and 
if the rent were behind a re-entry, and the lessor had 
granted the reversion over, no benefit could have been 
taken of the condition of re-entxy by the grantee. ^ But 
by the statute 52. H. 8# c 34. it was provided, that all 
grantees or asdigneeSi and their heirs executons suocesh 
8om and assigns, should have the like advantages against 
lessees, thdr estecutors admimstrators and a8S^% by 
entry for non-payment of rent or for doing waste or oth^ 
f<»f€kure^ and also by action for not perfinrming other toior 
ditions covenants, or agreements contained in the leases or 
grants against the lessees or grantees their executors ad- 
ministrators and assigns, as the lessors or grantors them- 
selves had. 

It is observable however, that grantees or assignees shall By whom 
not by virtue of; this act taJce advantage of every forfeiture be^w^^ 
by force of a condition, but of such conditions only as are ^^"^ 

* 8 Rol. Ab. 4S8. Rep. 65a. 8 Co. Rep. 95b. 10 Co. 

^ lit. 88. 347| 348. Co. litsoi a. Rsp. 48 b. Plow. Com. 54. 
n. (1.) [i7ib ed.] S15a,b. S Co. 
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either incident to the reversion, as rent, or for the lienefit 
of the estate, as for not committing waste, for keeping 
buildings in repair, and such like; and not of conditions 
for the payment of any sum in gross, delivery of com, 
wood, or the like. And such persons as come in merely 
by act of law, as the lord by escheat, the lord that entereth 
or claimeth for mortmain, or the like, shall not take benefit 
of the statute.^ 

^ But of conditions contained in leases for years, on the 
breach whereof the estates created are made absolutely to 
determine, advantage might it is said be taken by grantees 
of the reversion, independently of the statute. And of 
conditions in law which give an entry to the lessors, ad- 
vantage may be taken not only by the lessors themselves 
and their heirs, but also by their assignees, and the lord 
by escheat ^ And of limitations also advantage may be 
taken by strangers. As if a lease be made until A. returns 
from Rome, and then the lessor grants over the reversion 
to a stranger, and A. afterwards returns ; the grantee may 
enter, the estate by the express limitation being deter- 
mined. « 

If a lease be made rendering rent, with a condition of 
re-entry in case the same is not paid within a spedfied 
time, and the condition is afterwards broken, and the 
lessor dies without having made a legal demand of the 
rent ; his heir cannot take advantage of the breach, but 
the same is discharged for ever, since that person only to 
whom the right of entry first accrues, can elect to take 
advantage of a condition broken.' 

II. Election considered in application to covenants. 

It does not fall within the compass of the present ob- 
servations, to make any detailed inquiry upon this head ; 
nor indeed does the sutject itself odl for it ; and but few 
points present themselves for notice. 



« Co. Lit SI 5b. 
* Co. lat 914 b. 



S15a. 3 Co. 
Rep. 65a. 8 Co. Bqp. 95b. lo Co. 
Rep. 48b. Shep. To. 1 51. [7th ed.] 



* Co. Lit. 314b. 

' Shep. To. 148. [7th ed.] 
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If two persons covenant for themselves jointly and Cbaf.!. 
severally, the covenant may be joint or several, and the suction 
covenantors be sued either one way or the other at the orumg^^Mm 
election of the covenantee. ' «n4 com^ 

And words may operate either by way of condition or " ^*^ 
of covenant; as if a lessee for years covenants that if he^ As to joint 
his executors or assigns alien, it shall be lawful for the ^^^ 
lessor to re-enter; this is a good condition, and not a Wordimaj 
covenant only, and the lessor may take it dther as a ^^^°^ 
covenant or condition, but not as both. ^ oonditum 

^Where upon a least being granted, the lessee covenants ^^T^ 
for the performance of any act, he does not, by assigning £]«ct2on to 
over the property leased, discharge himself from liability ^'^^"S^ l">- 
under the covenant, but the lessor or grantee of the re- ligiiM in 
version may at his election charge either the lessee or ***^*"*"^* 
assignee, in such cases wherein the latter is bound : there- 
fore if a lessee covenants for himself and his assigns to 
reptdr, and afterwards makes an assignment, the lessor 
may have his action either against the lessee or assignee ' : 
and if a lessee covenants for himself his executors ad- 
ministrators and assigns to repair, and the reversioner . 
grants away ^ his reversion, and the lessee assigns his 
estate ; though the grantee of the reversion have accepted 
r^t of the assignee of the term, yet he may still have an 
action of covenant against the lessee upon his covenant, 
and his representatives after his death. ^ 

Soif a patentee covenants for himself and his assigns Patentee or 
to repfdr, and afterwards assigns ; the king may have his *^S»«e* 
action either against the patentee or assignee. ^ 

And upon all covenants in fact which bind the Diveni^ 
assignee, the lessor or covenantee has his election either ^^JJ^^, 
to charge the assignee or the covenantor himseli^ even inftctend 
though he has accepted rent from the assignee. But "^^^' 
upon a covenant in law, no action lies against the 

> Shep. To. 166. 180. [7th ed.] ^ Bro. Alx tit. Covenant, pi. 52* 

^ Shep. To. 124. and n. (15.) J Shep. To. 180. [7th tsd.] 

iWd. [7th cd.] ^ Ibid. 
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CsAP. I. assignor, after an assignoient and acceptanoe of rent from 
suction' the assignee. * 

dfjfi^iipm Thus where in action brought upon an express covenant 
mid cove- against a lessee for not repairing in pursuance of a notice 
*' ^*^* given him by the lessor, he pleaded that before the notice he 
had assigned over his term, and that the assignee had after- 
wards paid his rent to the pliuntiff ; upon demurrer it was 
held that the assignment did not take ir(»n the lessor hb 
advantage of liie express covenant, notwithstanding his 
acceptance of rent from the assignee^ but that he might 
charge the lessee or assignee at his election. *" 
KtoeOon to And if a man covenants to pay rent, and afterwards 
MtTSam- ^^ssigns, the lessor may charge the party, or his executors, 
tor, or or the assignee at his election ; and so it is if there be twenty 
*^^^ assignments, for die party and his executors are always 
WhoPi liable tipon the deed to the covenant. But if an assignee 
^ ^^S f^ assigns over, and the second assignee breaks the covenant, 
cfau^ the first assignee cannot be charged, but the second as- 
signee who broke the covenant or the lessee or his execu- 
tors may. ° 
yrviet of Lastly it may be noticed, that where in a lease for years 
^brai^ there was contained a general covenant on the part of the 
oTcomant. lessees to repair, and also a covenant to make such repa- 
rations within three calendar months after notice in writing 
firom die lessor, as should be required by sudi notice; and 
the lessor was empowered to re-enter on the non-perform* 
ance of any of the covenants contained in the lease ; and 
after having given notice to the lessees to do certain re- 
pairs, the lessor proceeded against them in ejectment pre* 
viously to the expiration of the three months, with the 
view of recovering possession of the premises for a breach 
of the general covoiant to repair : the notice was held to 
operate as a waver of the forfeiture incurred by a breach 
of that covenant. ^ 

» ShOT. To. 1 SO. n. (5S.) [7th ed.l Jo. 225. 1 SiA 447. 1 Fon. Eq. 562. 
Barnard v. Godscall, Cro. Jac. 509. and n. (a). 
522. Cro. Car. 188. 580. l Roi. ■ Barnard v. Godscall^ qupnu 
Ab. 522. Bacheioure v. Gage, W. ■ See l Freem. 357, 338. 

• Doe ▼. Meax, 4 Bar. & Cr. 606. 
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CHAP. IL 

ELECTION CONSIDERED IN APPLICATION TO SUCH DISPO- 
SITIONS OF PROPBBTY AS ARE TOIDABLE BY REASON 
OF A DISABILTIT OF PERSON. 



Sscn(»i I* 

ElecHon considered in application to the dispositions of 

Infants. 

Acts done by in&nts affecting their real esti^tes * may be 
considered as falling under a threefold division, namely^ 
1. such as are binding and conclusive ; 2. such as are 
voidable ; and 3. such as are void ^ : — under the first may 
be classed those acts, which they are compellable by any 
mean or in any way to do; and those which do not touch 
their interest, but take effect from an authority which they 
are trusted to exercise^; under the second may be4^h»sed 
all such gifts grants or deeds by matter in deed or in writings 
which take effect by delivery of their hands : — and under 
the third, all such gifts grants or deeds which do not take 
effect by delivery of their hands : but these several di- 
visions are each susceptible of ftirther enlargement The 
more immediate object however of the ensuing inquiry is, 
to take a view of such dispositions made by infimts as are 
voidable only, and therefore the subject of election : but in 
order to ascertain what dispositions partake of this char 
racter, it will be adviseable to consider as well those which 
are valid, as those which are void. It is proposed therefore 

> Thou^ the present inquiry tracts are incidentally touched 
has princmally reference to the upon, 
acts of infiuits touching their real ^ See 3 Eden's Rep. 7S. 
estates, yet theu* personal con- * 9 Burr. 1801, 1809, in Zouch 

y. Parsons. 

D 4 
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Chaf. II. 
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to pursue the inquiries upon the present subject under the 
following heads : — 

I. What dispositions made by infants affecting their 
real estates, are binding upon them and those claiming 
under them, and incapable of being afterwards avoided. 

II. What dispositions are voidable only, and capable 
of being afterwards either avoided or a£Brmed at the election 
of the infants, and those claiming under them. 

III. What dispositions are void, and incapable of being 
afterwards affirmed. 

IV. By whom an election to avoid the voidable dispo- 
sitions of in&nts, may and may not be exercised. 

V. The commission of what acts by adults will be 
considered as demonstrative of an election to affirm their 
voidable dispositions made under the disability of infancy. 

I. What dispositions made by infants affecting their 
real estates, are binding upon them and those claiming 
under them, and incapable of being afterwards avoided. 

The reason assigned for the privilege enjoyed by in&nts 
in making many of their acts inconclusive is, for the pur- 
pose of protecting them from wrong ^ : — generally there- 
fore, whatever an infant is bound to do by law, the same 
shall bind him, though he do it without suit at law. * 

As if a partition be made by agreement, wherein an 
infant is concerned, if such partition be equal at the time 
of the allotment, it will bind the infant for ever, because 
he is compellable by law to make partition. ' 

And if an infant pays rent, or admits a copyholder, 
those being acts which he was compellable to do, shall 
bind him. ^ 

And the attornment of an infant to a grant by deed, 
was by the common law good and binding upon him, be- 
cause it was a lawful act, though he was not upon that 
grant compellable to attorn. ^ 

' 3 Burr. 1801 9 io Zoucb v. But this mode of effecting a par- 
Parsons, titiou is now obsolete. 
• Co. Lit. 172a. > 3 Burr. isoi. And an assign- 
' Co. Lit. 171a; and a partition ment of dower by an in&nt b 
made by the king's writ is binding good. Park Dow. 268. 
•upon an infant: Co. Lit. 171a, b. ^ Co. Lit* Jl 5 a. 
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So the reoonveyance of an infiuit mortgagee is binding Cbav. IL 
upon him, and cannot be avoided by entiry daring his in- jttotkJ 

&nCy. di^ontiom 

Tbb was decided by the well known case of ZotsA v. 

Parsons^ in which all the authorities lespecting the abilities Reoon^- 
and disabilities of infants were fully gone into and con- infant mori- 
sidered : and since the decisions which the Court came to 8*8*^ 
upon that case are of the utmost importance, it may be 
proper to ^ye a short statement of it. The case was as 
follows : — 

A. in 1751, conveyed certain hereditaments in mortgage 
to B. in fee^ for securing the repayment of 2802. B. after- 
wards died, leaving C. an infent, his eldest son and heir, 
and together with his mother D. an executor and residuary 
I^atee under his will. .A transfer of this mortgage was 
afterwards executed to the lessors of the plaintiff by deeds 
of lease and release, to the latter of which C. the infimt^ 
and D. his mother, were parties of the first part, A. of the 
second part, and the lessors of the plaintiff of the third part. 
At the time of the execution of this deed, 100/. principal 
money, and 92. for interest, remained due upon the mort- 
gage to B., he having received the other ISOL in his life- 
time, which 1092. were paid to D. out of 400/., the sum 
advanced by the lessors of the plaintiff the residue thereof 
being paid to A. — A. continued in possession of the mort- 
gaged premises until the year 1756, when he conveyed 
them by way of mortgage to E. for a term of years, who in 
1762 assigned the said term to the defendant, he having 
before such assignment received notice of the mortgage to 
B., and of the transfer of it to the lessors of the plaintiff 
Two days before the assizes C. made an entry on the pre- 
mises, in order to avoid the lease and rdease to the lessors 
of the plaintiff. 

On an ejectment brought by the lessors of the plaintiff 
against the defendant, a verdict had been found for the 
plaintiff, subject to the opinion of the Court upon the 

' 3 Burr. 1794» et seq. 
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^s^* V' ^^^^® ^^^ wheran the queslion was, whether an in&nt's 
Jtiothe conveyance by lease and release was absolutely void or 

dupoHtions only voidable. 

And Lord Mansfield C. J., after nOtlcbg that ^e merits 

of the case turned upon thetwo general questionsi l.whether 
the conveyance was good and bound the infant ; 2. if it did 
not bind the in&nt» whether the defendant could take ad* 
vantage of the infimcy, and on that account olject to it^ 
pronounced tjhe judgment of the Court in answer to tihe 
first question to be, that the conveyance bound th^ infimt ; 
and as to the second questum^ which he said depended 
upon two {)oint% 1. whether the conveyance was void or 
only voidable^ S. if voidable only, whe^er the infant bei» 
tore the assizes had absolutely avoided it, he pronomioed 
the judgment in answer to the first point to be, that the 
conveyance was vcndable onty ; and ui answer to the second 
point, he observed it to be immaterial whether the entry 
was of any use* 

And in the course of his judgment upon the first goieral 
question of die oise he observed^ that the fee which de- 
scended to C. the son, was merely as a pledge for the 
money: — ^th'at besides the money, the infimt had no beneficial 
interest whatever, and upon payment was bound to convey 
as the mortgagor should direct : — that. an adult under the 
same circumstances would have been guilty of a breach of 
trust if he had refused ; that he would have be«i coub* 
pelled to convey, and been condemned in costs for re-» 
fiising : -r- that the infant's conveyance was matter of fonp^ 
and in the nature of an authority executed by A.'s direcH 
tion : — > and that he was compellable by act of parliament' 
to do what he had done. ^ 

And in a mor6 recent, case, wherein the foregoing de^ 
cision was recognised and approved o^ it has been l^id 
down, that althou^ an in&nt conveying as a trustee uQder 

J 7 Ann, c. 19. void, seems not to have met with 

^ This case it may be obser^d, the unirersal apiurobation of the 

so far as it affected generally to profession. See 2 Pr. Conv. 249. 

treat the lease and release of an 1 Pr. Abs. 524, ^Si$, 

infant as voidable only, and not 
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the Statute of 7. Ann. c. 19. ', but not being so, will not Crav. IL 
be bound by his conveyance; yet if it is a case in wfaieb jsf'a^ 
he would be bound to convey when of age, his conveyance jfT^f***^ 
being voidable only during his in&ncy, and until avoided ■ 
passing die legal estate, and no one having a right to elect 
for him whether it should be void or not ; he will, when he 
becomes adult, be placed in such a situation, that if he 
seeks at law to avoid his deed, a court of equity will pre* 
vent him. "* 

If an inftnt by his guardians sa£Pers a common recovery, Recoveiy 
he being tenant to the {Nrascipe, this shall bind hun so that ^a?^"*^ 
he shall not avoid.it in a writ of error, for by intendment 
he shall have recompence in value $ and if this be not for 
the good of the in&nt, he may have his recompence over 
against his guardians* ^ 

Thus where an infant tdiant in tail suffered a recovery 
by his guardian, the Court held that the same should land 
him, because he might have remedy over against the 
guardian by action upon the case ; but that it was other- 
wise if he suffered a recoveiy by attCNrney, which was void, 
because he had not any remedy over against him*^ 

It has indeed been said, that a common recovery suf* 
fered by aii in&nt, fdthough he appears by guardian, shall 
not bind the infim^ ' But this was denied to be law in 
Neaoport and MUdmay '^ ; and upon a recovery so suffered, 
no writ of error was held to lie. 

When the practice prevailed for in&nts to su£fer re- And upon 
coveries by their guardians, and upon privy seals obtained ^"^ 
for that purpose, die same were conclusive upon tbem^ and 
could not be reversed on a writ of error brought^ and in*> 
fancy assigned for error. '-<^ But this practice is now be* 

' This statute is now repealed '10 Co. Rep." 45 a.; and see 

by that of 6. G. 4. c. 74., and its Biidg. 75. in arg. Pahn. 225, 226. 

enactments more fully re-enacted. 3 Rol. AIk 995. 573. Sty. 246.* 

■ ■ V. Handcods^ 17 Ve». ' Cro. Car. 507.; and see l Rol. 

583. _ Ab. 751. 751,752. l^d. 921, 523. 

* Newport & Duke of Backing- > Newport v. Mildmay, supra, 

ham, 1 Rol. Ab. 751 .; (md see W. Blount's ca. Hob. 1 96. W.Jo. 51S. 

Jo. 518. 1 Leon. 211. 2Saun.94. 1 Mod. 48; Hetl. 171, 

" Zouch and Michll's ca. Godb. 172. Ley, 82, 8^. 

161.pl. 225. 
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come obsolete, private acts of parliament being found more 
suitable for the accomplishment of the desired objects. * 

If a man makes a feoffment to an iniant) who makes a 
letter of attorney to another to receive livery for him ; this 
it seems is good, because for the infimt's benefiti though 
said Jo have been doubted. ^ 

Also acts done by in&nts which are warranted by the 
custom prevailing in particular places, will be conclusive 
upon them ; as in the county of Kent in respect to gavel- 
kind lands, which by feoffment are capable of being aliened 
by infimts on attaining fifteen years. ** And we find it said 
in Moor, that if by force of this custom an infiint makes a 
feoffment to such uses as he shall appoint by his will, if he 
executes a will, though the same is void as his last will, he 
being an infant, yet it shall serve to declare the uses of the 
feoffinent ^ But Lord Hardwicke has said, that he took 
this case not to be law ; that it was put only arguendo at 
the bar, no case being cited for it, and that he could find 
no authority to support it ^ 

. An infant is also said to be capable of making voluntary 
grants by copy. * 

And where the custom of some copyhold manors autho- 
rizes surrenders made by infants at various ages of their 
copyhold lands, such surrenders will be good^; the custom 
being lex loci, and as strong for this purpose as if an act 
of parliament had been made. * 

A case is reported where the surrender of a copyhold 
estate by an infant of five years of age was allowed, though 
the lord of the m^or insisted he never heard of any ad- 
mittance in the manor at such an age* * 

And if there be a custom that all lands and tenements 
within such a precinct are devisable by all persons of the 

".Co.Lit.580b. n.(l). [I7thed.] Greenbank. 1 Ves. sen. 305. ia 

Cru. RecoY. 184. same ca. 

^ Bra. Ab. tit. Coverture, pi. S5. ' Co. Cop. 54. 1 Watk. Cop. 24. 

jtit. Faits, pi. 51. 1 RoL Ab. 750. f 4 Co. Rep. 25b. l Scriv. Cop. 

" Rob. Gav. 248. 148. [2d ed.] 

' Mo. 512. ■ 3Atk. 711, 

* See 5 Atk. 7U. in Hearle v, ■ Nayler v. Strode, 2 Ch. Uep. 

592. 
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age of fifteen or upwards, a devise made of lands or tene- CUur. Ii. 
ments by one of such age is good. ^ jh^the 

Infants may also execute conveyances in performance of ^ivomUmi 
conditions. « . '<^^ 

And such conveyances made by in&nts as are sanctioned ^^^^ 
by the statute of 6. 0. 4. c. 74., will of course be incapable perfi 



of being afterwards avoided. anceofconr 

So likewise surrenders made by infants of leases in a Act* ww. 
court of equity in order to renew the same, under the pro- '""^ ^7 
visions of 29. G. 2. c. SL, wiU be binding up<m them. And surreo'den 
the court will of its own authority decree building leasee ^ lemti. 
of infants' estates when for their benefit. ^ 

An infant may also devise the guardianship of his child I>e?iM of 
by virtue of the statute of 12. C. 2. c. 24. s. 8. But whether ^T^^ 
such a disposition draws after it the land as incident to the 
guardianship, seems a point undetermined. ^ 

And if an in&nt presents to a benefice, the presentation |^«wntA- 
will stand good, and not be stayed for his non-age; since nXe. 
a presentation is not a thing of profit of which the guardian 
can make any benefit': but the strong ground the law 
goes upon is, because there can be no inconvenience, as 
the bishop is to judge of the qualification of the derk 
presented. « 

Upon this sutgect it has been observed \ that though 
the decision of Lord King in the case of ArtMngton and 
Coo€rley\ may havie removed all doubts about the legal 
right of an infant of the most tender age to present ; still 
it remains to be seen, whether the want of discretion: 
would induce a court of equity to control the exercise^ 
where a presentation is <4»tained from an infant without 
the concurrence of the guardian. 

And the mayor, bailifi^, or head of any other corporation, Desdi of 
shall not avoid any of their deeds or grants by reason of ^"^^ . 

^ Perk. 8. 504. ' 3 Leon. 46. in pi. 66. per Man- 

*> 8 Co. Rep. 44 b. in Whittinc- wood J. Co. lit. 89 a. 

ham's ca. 3 Atk. 710. 1 Rol. Ab. * 5 Atk. 710. 

481. 1 Pr. Abs. 319. ■* See Co. Lit. S9a. n. (l). [I7th 

' See 8 Vem. SS5. ed.] 

• Bedelly.Constable, Vaugh. 177. * a Eq. Ca. Ab. 518. pi. 3. 
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tbe inftttiey of their natiiml capacitj» becanae diey do them 
in another right and capacity.^ 

Algo acts done by an infant whidi dp not touch his 
interest, but take effect from an authority which he is 
intrusted to exercise, are binding.^ 

Therefore acts done by him as the attorney of another 
will be valid. } 

> And it has been laid down, that if an in&nt were exe- 
cutor, all things which he did according to the office and 
duty of an executor should bind him ; therefore that if he 
made a release as an executor, the same was good, and he 
could not avoid it. "^ And that if an infimt administrator 
short seventeen yeax^ of age, with the absent of his friends 
a(M a lease for years which he took as adminislarator, for 
the purpose of paying the testator^s debts, this would bind 
him.*^ The statute of SB. Q. S. c 87^ has however in part 
superseded further inquiries upon this poinl^ by Incapaci- 
tating infants from performing the dutiea of executors until 
they have attained their frill age of tw»ily*one years, di** 
recting administration with the will annexed to be granted 
during the minori^ of such infimts either to theiif guardians^ 
or such oth^ persons as the spiritual court shouhi direct. 

Such powers executed by an infimt as are simply col- 
lateral, and wha^e he is a mere instnimoit or c6nduit pipe, 
and his interest is not concerned, are good and binding.^ 

But as to powers appendant and in gross over real 
estates, the better opinion seems to be that they cannot 
be exercised by infimts, even if tbe disability of iii&ic^ be 
expressly dispensed with : for though a case is xq^orted to 
have been deeided, which seems to fiivor the position <^ 
such powers being exerdseable by infimts, as where an 
infimt, tenant fiur life, widi a power to jointoie lipon his 
marriage^ covenanted together with his mother to settle 
lands on his wife^ and afterwards died without having 



i 5 Co. Rep. 278, b. aig. 
^ Z Burr. 1809. 
■ 1 Pr. Abs. 9S5. 



* 5 Go. Rep. 27b.; but see Mo. 

146. pi. 289. 

» 1 Rol. Ab. 730. 

"* 3 Atk. 710. Sug. Pow. 159. 
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made any jointnve, and equity made good the jointure'; ^^^'- ^^ 
yet Lord Alvanlqr wben at the Rolls in citing this case j, to the 
said, he coald not but believe the infiint must have done <%»f^*i^ 

some act after he came of age to confirm the jointure* ^ 

And Lord Hardwicke in Hearle v« Greenbank ' observed^ 
it bad never yet been held that an infant eould exercise 
any power coupled with an interest over real estate* 

It has indeed been suggested of the cited case of Hollins-» 
liead V. HoUinshead % that it was perhaps held binding from 
the nature of the power, which bdng to settle lands in join- 
tore^ implied the right of executing it during infancy ; for as 
the infimt might contract marriage during infancy, to whidi 
dow^ was incidental, if he had not been allowed to exe* 
cote his power, by making the jointure in lieu of dower 
previous to the marriage, the power afterwards might have 
beim a mere nullity. ^ 

And an infimt may diqxwe of personal property by will pupon- 
b^nre twenty-one, though it be a controverted point at tonidtj.^'^ 
what age this power b^^ to attach. " And at that age 
at which by law he may di^xise of personalty to which he 
18 absdutdy entitled, he may exercise a power over the 



How fiur it is competent to infants to bind their real estates Diipori- 
by agreement, has been made matter of some doubt: far ingx^i 
though Lord Macclesfield held, that if a feme infimt sdied f^^^ 
in fe^ on a marriage with the consent of her guardians 
should covenant, in consideration of a settlement, to convey 
her inheritance to her husband, equity would execute the 
i^freement if in consideration of a competent settlement; 
yet Lord Hardwicke observed * this was going a great way, 

» HoDinshead ▼. HoUinshead, * Co. Lit. 89 b. n. (6). 171b. n. 

died 2 P. Wms. 899.; end see Sug. (6). [1 7th ed.] 

Pow. 160, 161. But see 1 Pr. Abs. * Hearle t. Greenbank, 5 Atk. 

3S6. 695. Sag. Pow. 161, 162. 

« See 4BmvC. C.466. « 9 P. Wms. S44. in Cannd v. 

' 8 Atk. 715.; and see Sug. Pow« Buckle. 

160. « See 5 Atk. 615. in Harvey v. 

* Snfira. Ashley; and see Strickland ▼. 

* See 1 FoD. Eq. 85. in n. (c). Coker, 8 Ch. Ca. 811. cited 3 Atk. 

614. 
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Cmat, II. as it related to the inheritaoce of the wife; but that there 
^tto the were cases where the Court would do it^ as if the lands of 
^^^^^V^ the wife were no more than an adequate consideration for 
,* the settlement that the husband made, and after the 
marriage the wife should die, and leave issue, who would 
be entitled to portions provided for them by the settle- 
ment; that it would in sudbi case be very reas^MiaUe to 
affirm the settlement And he further observed, that the 
reason why it might be necessary to apply for an act of 
parliament upon the marriage of an infant who had an 
interest in real estate was, that the rights of the infimt to 
real estate would not be bound by any agreement made in 
relation to it, unless the husband should have issue by that 
marriage. 

But upon the cases of Cannel v. Buckle atid Haroof v. 
Ashley it has been observed, that in neither of them was 
the point decided, though something like the principle 
was laid down ; and it has been tliougbt hardly probable 
that Lord Hardwicke laid it down so broadly, and tibat 
it is impossible to apply the principle more strongly as to a 
fismaie than a male infant.^ 

And though in Durnford v. Lane % where the hnsbwid 
was an' adult and the wife an infimt, Lord Thurlow held 
the husband bound by hb own ooveniintt yet he I^ the 
question open how far it bound 'the wife. 

So where by settlement previous to the marrii^ of an 
adult female with an in&nt male^ she covenanted with the 
trustees that her real and personal property should be 
settled in a certain specified maimer, he was held bound by 
such covenant. ' 

It seems however to be now settled, that an infimt can- 
not be bound by any article entered into during minority 
as to her real estate, but may refuse to be bound, and 
■ abide by the interest which the law casts upon her, which 
hothing but her own act afler the period of majority can 
fetter or affect. And this applies as well to male as female 
infants. 

1" See 4 Bro. C. C. 509. * Slocombe v. Giubb, s Bro. C. C. 

* I Bro. C. C. 106. ^45. 
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The above priooiple was laid dowD ;by Lord Tfanrlow in CaA». II. 
Clough V. Claugk ^ ; in which case a bill was bipught on Mtoih^ 
behalf of children against their mother, to carry into effect <^^Mtf»»< 
articles made before marriage touching the motlier's estate, ^ — .' 
at which period the mother was an in&nt, and to which 
articles her guardians were made parties : and the decree 
declared, that her estate was not bound by the articles, 
and. the bill was dismissed. 

But with respect to the ability of infants to bind them- Infant feme 
selves by settlements made on their marriage^ though there ^y^^ 
be no. decision that a male in&nt may settle bis real estate % '^^ ^^ o^ 
y^ it has been decided that an in&nt female may bar her- ' 

self of dower by consenting to a jointure in lieu thereof by 
virtue of the statute of 27. H. 8.: and she may also by andofdi*. 
contract made previous to marriage, bar herself of a dis- share in 
tribudve share of her husband's personalty, in the event ba^tMind's 

penonaIty« 

of his dying intestate. 

But if the jointure may not certainly take effect in posses- By wimt 
sion at the death of the husband, which renders it void at \^|u^^ |^^ 
law, equity will not make it good : and though the father or bound. 
guardian be made a party to the instrument whereby su^h 
provision is created, yet the same will not be binding upon 
the infant. 

For where previously to the marriage of an infiint, an 
estate had been limited with the consent of her father, who 
was a party to the conveyance, to the husband's mother 
for life, remainder to the husband fpr life, remainder to the 
wife for life^ if she should survive the mother and husband, 
as part of her jointure^ and in bar of dower; and the hus- 
band's uncle made a surrender of copyhold property, whicji 
was recited to be for making some further provision for 
the marriage, and was to the use of himself for life, re- 

* Cited 4 Bro. C. C. SIC. in « 4 Bro. C. C. 509. 1 Fon. £q. 

Canithers v. Caruthers ; and see 74. in n. 

3 Woodes. 453. n. 5 Ves. 717. in * Earl of Buckingham v. Dniry, 

Clough ▼.Clough, and n. (a).; and 3 Bro. P. C. [ed. Toml.] 570. 

18Ve8.275, 276. inMilnerv.Lord 2 Eden's Rep. 60. Drury v. Drury, 

Harewood. ibid. 39. ; and see Williams v. 

Chitty, 3 Ves. 545. 
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Crat. II. mainder to the husband for life, remainder to the wife for 

Sect. 1 

As to the life • on the question whether the wife was not bound to 
duyo^ions ^i^q these provisions in bar of her dower, she was declared 

tfmfanis, tni»/«i til- 

not to be m^ for that if the s^tlement was good at all, it 

roust be so from the making thereof; but diat she could 
not be bound then, for non constat at the time of the mar« 
riage that either of the estates would be her's in possession 
on the death of the husband. And she was declared to 
be at liberty to make her election, and take the provisions 
made for her, or her dower ^ ; deciding therefore in eflfect^ 
that the assent of the father could not bind an infiuit to 
accept a jointure which wanted one of the essential quaGttes 
required by the statute. ' 
By whet An infant feme will however be bound by an equitable 

Mttto^ she jointure made with the consent of her par^t or guardiao, 
will be where in a parallel case; she would have been bonnd bad 
the jointure been legal, as will appear from the following 
case of very recent adjudication.^ 

Previously to the marriage of the plaintiifi^ an infant 
feme, the intended husband, by settlement to which the 
plaintiff and her father were made parties, granted to 
trustees, in exercise of a power in that behalf^ a yearly 
rent-charge of 100/. for the natural life of the plftinti£^ in 
case she survived him, to be issuing 6nt of estates whetieof 
he was seized as tenant for life in possession, (with xe* 
mainder to his first and other sons in tail, remainders over, 
with power to grant to the use of any wife he should marry, 
as a jointure, such part of the estates as he should think 
fit, so as such jointure exceeded not lOL yearly for every 
lOOZ. he should receive as a fortune with such wife:) and it 
was agreed, that the rent-charge and other provisions 
thereby made for the plaintifi^, should be in fitU for her 
jointure, and in bar of dower. Some time after the mar- 

* Caruthers v. Caruthers, 4 firo. division, is introduced here in con* 

C.C.499.; and see Smith V. Smith, sequence of its immediate con- 

5 Ves. 189. nection with the subject under 

' Per Leach V.C. in next cited discussion, 

case. The foregoing case, though ^ Corbet v. Corbet, 1 Sim. & 

in strictness falhng under the next Stu. 612. 
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riage, it was discovered that the plaintiff having had no Csaf. II. 
fortune^ the rent*cbarge could not be granted under the ^ ^^ Z^^' 
power, and in conseqnaice thereof the husband applied to <%m«^h>w 
the next tenant in tail in remainder expectant on his death ^__ 
without issue, to confirm the rentt-diarge, which he agreed 
to do^ and tliereupon a recovery was suffered, the uses of 
which, by an indenture whereto the plaintiff was named as a 
party, were declared to secure the rent-charge. There was 
issue of the marriage an only daughter, and soon after the 
husband's death, (who was also sdzed of other estates in 
fee, which he devised to various persons), the plaintiff 
broogfat her biU, claiming dower out of the estates of 
which her husband was seized, and waving thereby the 
jointure of 100/. a year; and on the question whether she 
was barred of her dower by the rent*charge of 1002., she 
was decreed to be so : and his Honor the Vice Chancellor 
in. the course of his judgment observed, that the jointure 
was equitable, and not legal, being given to trustees for the 
benefit of the wife, and not directly to the wife herself: 
that in order to try the application of Caruthers v. 
Caruthers, ^ it might be assumed that the professed jointure 
was legal, and ^ven directly to the wife herself; and then 
it was, to be asked, whether that being a legal jointure, the 
plaintiff could under the circumstances renounce it, and 
claim her dower: that the 7th section of the statute of 
H. 8. expressly provided that a wife evicted of her jointure, 
should be remitted to her dower only pro tanto; therefore^ 
that if in the case before him the jointure had been a legal 
one^ and the settlement had failed as to the particular lands 
by the defect of title in the husband, the widow could only 
have claimed dower to the extent of 100^ a year: and 
consequently when the settlement did not fidl by reason 
of subsequent confirmation, if the jointure was legal she 
must be bound by it : and that the only question then be- 
ing, whether the assent of the father should remove the 

^ Supra. 
£ 2 
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Chap. II. 

Sect. 1. 
As to the 
duposUions 
ofiitfanis. 



Leasehold 
estate and 
personalty 
of ijifant 
feme, may 
be bound 
on map- 
riage. 



So may the 
personalty 
of male 
infant. 

Infant may 
bind him- 
self for ne- 



&c. 



objection which arose under the statute from the mere 
equitable quality of the jointure, all the authorities con- 
curred that the assent of the father or guardian should 
have that efiect. 

And the leasehold estate of an infant feme may be bound 
by settlement upon marriage; so likewise may her personal 
estate, as well consisting of things in action, as property in 
possession, and whether of a vested or contingent nature. ^ 

For where, upon the marriage of an infant, certain 
leasehold estates for years belonging to her were covenanted 
to be settled by articles of agreement, to which she and her 
father were made parties, the estates were held to be bound 
by the uses of the articles, hb Honor the Vice Chanoelior 
observing, that as to the personal estate, they were the 
articles of the husband, and not of the wife, and that there 
was no difference between the personal estate absolutely 
vested in possession in the husband, and choses in action 
and chattels real which might survive to the wife. ^ 
: The personal estate of a male in&nt is also capable of 
being bound by settlement on marriage. ^ 

We find it laid down by Lord Coke^ that an infiuit may 
bind himself for his necessary meat, drink, apparel, physic, 
and such other necessaries, and likewise for his good 
teaching and instruction whereby he may profit himself 
afterwards: but that if he bind himself in an obligation or 
other writing with a penalty for the payment of any of 
these, the obligation shall not bind him.^ Yet it seems 
that if an obligation be taken from an infant in [a penalty 
for] the very sum which has been laid out for his necessary 
maintenance, it will be good. "* And though an infant is 
under a disability of contracting debts, except for nec^es- 
saries, yet this is a relative term, and must be understood 



* See Harvey v. Ashley, 3 Atk. '^ See 9 Ves. 19. in Ainslie v. 

607. Pyke v. Pyke, 1 Ves. sen. 376. Medlycott. 

Williams v. Williams, 1 Bro.C.C » Co. Lit. 172 a. Mo. 679. pi. 

1 52. 929. 

J Trollope v. Linton, 1 Sim. 8c - See Ayliff v. Archdale, Cro. 

Stu. 477. EL 920. 
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to mean necessaries according to the infant's degree and Ch^'- I^- 
station in life. " And for those things which a Court can At to the 
pronounce to be necessary for an infant, he may bind him- ^J^*'*"' 
self even by deed. ** . __* 

It may be proper to add, that if an infant enters into a ContiMct, 
contract with the advice and concurrence of his friends, JJ^^I"*** 
and such contract appears to be. beneficial to the interests 
of the infant, equity will support and give it effect; for 
otherwise the rule of law, which restrains the contracting 
of infants, might operate the most &tal and irreparable 
prejudice to the very interests it is intended to protect* ' 

Therefore where A. mortgaged his estate to the plaintiff, 
and died, leaving the defendant his daughter and heir, who 
was an infant, and had nothing to^ subsist upon but the ^ 
rents of the mortgaged estate; and the interest being 
suffered to run in arrear three years and a haU^ the 
plaintiff threatened to enter on the estate unless his in- 
terest was made principal; upon which the defendant's 
mother, with the privity of her nearest relations, stated the 
account, and the defendant herself, who was then near of 
age, signed it: the account being admitted to be &ir, it 
was held, that though regularly interest should not carry 
interest, yet in some cases, and upon some circumstanceis, 
it would be injustice if interest were not made principal, 

■ See accord. 2 Atk. 55. in Ho- whether it is voidable by him dur- 

bart v. Gaily. Hands v. Slaney, ing minoriti^. Lord Kenyon haf 

2 T. R. 578. saidy he desired it might not be 

"* See accord. 2 H.Bl. 514. in taken for granted that an infant, 

Keane V. Boycott. Though an in- who bound himself apprentice, a 

fant cannot bind himself by a bill contract so notoriously tor his own 

of exchange; Carth. 160.; yet it is benefit, might put an end to that 

to be inferred from the case of contract at any time during his 

Trueman v. Hursts I T. R. 40., that painority ; see 6 T. R. 558. But an 

a promissory note given by an infant apprentice may, with the 

infant for necessaries and for in- concurrence of the master, put an 

struction in business, is binding end to the indenture of apprentice^ 

imon him. And it appears from ship during minority, when such a 

the authorities, tlmt an indenture measure is obviously for the benefit 

of apprenticeship entered into by of both parties ; Rex v. Mountsor* 

an infant, is voidable at his elec- rel (inhabitants), 4 M-&S.497. 
tion on coming of age; ex parte p See 1 Fon. Eq. 77. in n.(a), 
Davis, 5 T.R. 7 15. Upon the point, 

£ 3 
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Chap. iL and tiie rather in that case, because it was for the in&nt's 
Asia the benefit^ who without that agreemeht would have been 
di^iHtuiimu destitute of subsistence. ' 

And where there was a submission to an award by A» 
on the one parl^ a&d the defendant an infant and his 
guardian on the other party and the award was to the 
^ e£Feet that during A/s life) and the infant's minotity, the 
plaintiff and defendant should be at liberty promiscuously 
to. dig lead ore, and that the profits should be divided 
equally between them; on a bill brought to confirm the 
award, the Court being hi opinion that the infant was 
bound by it, decreed acc(»rdingly. ' 
i"^*^ But an infant shall not convert his privilege,, which is 

conusuit of given him as a shield, and not as a sWotd» into an offensive 
fraud. weapon of fraud or ii^ustice.' If therefore an infant is 
conusant of fraud, he shall be as much bound as an adult. ' 
As if tenant for life being of full age, and he in re* 
n^ainder being within age, join in a fi[ne to a stranger, and 
the infant reverseth the fine for nonage, yet he shall not 
enter for forfeiture, because he joined in the fine, and con- 
sented to it. " 

in Saunderson v. Marr\ tjhe above rule was confined to 
3uch acts as are only voiddble; and therefore a warrant of 
attorney given by an infant being absolutely void, the 
Court could not confirm it, though the infant appeared to 
have given it, knowing that it was not valid, and for the 
purpose of collusion. 
Soif conu- And if an infant is conusant of his right, it seems he 
right. ni^y under certain circumstanceis be bound : for we find 

mention made by Lord Hardwicke of a case ", where an 
infant nineteen years of age was an issue in tail, and 

*> Earl of Chesterfield and Lady Cresswell, 9 Vin. Ab. 41 5. 2 Mad. 

Cromwell, 1 Eq. Ca. Ab. 287. pi. 1 . 50. in Cory v. Gertcken. 

* ' Bishop of Bath and Wells v. • Piggot andRussel's ca. 2 Leon. 

Hippesley, 28 C. 2. cited 5 Atk. 108. Cro. El. 124. 

«14. » 1 H. Bl. 75. 

• I Burr. 1802. y Clere v. Earl of Bedford, 

* See 1 Eon. Eq. 77. in n. (2). 13 Vin. Ab. 5^6, pi. 1. cited 9 Mod. 
2 Eden's Rep. 71. 73. Watts v. 36. -S Vern. 151. 



VOIBABUK ]^aOM A BlfiABlLITY . OF PKBSOIT^ 55 

engrossed a mortglige deed of the entuled estate ; and the ^^^^ II« 
Coibrt held that such act would exclude him, a&d would ^« ^^ u^ 
not suffer biiu to dispute it by reason of concealini; hb ^^^p^^^iont 

right.' * . "^^m:: 

So if an infant j^aving.a; right to an e^taJte^ permits, or 
enodureges a purchaser, to bqy it of another; .the pur** 
chaser will be entitled to hold agaiost the person who has 
the righ^ although under age. ^ 

11. What dispositions of infants afiecting their real Wbia m^ ' 
estates are voidable, only, and capable of being afterwards ^^^ 
either avoided or affirmed at the election ^f the in&als ^^®* 
and those claiming under th&abm 

The common princi(de is said to be^ that an in&nt in all 
thiiigs which sound to his benefit shall have favor and j^re^ 
fennfflit in law as weU as another man, but shaU not be 
prejudiced by any thing to his disadvantage ' : and the «id 
of the privilege in making the deeds of infants voidable, is 
for their protection; to that object therefore all the rules 
and their exceptions must be directed.^ 

The law laid down by Perkins as applicable to the 
voidable dispositions of infants is, that all gifts grants or 
deeds made by infants by matter in deed or in wridng, 
which take effect by delivery of theii: hands, are voidable 
by themselves and dieir heirs, and by those ivho have theur 
estate. ^ And this definition was approved of and adopted 
in the case of Zquch v. Parsons % the Court observing that 
the words, *^ which do take effect," were an essential part 
of it, and excluded letters of attorney, or deeds' which 
delegated a mere power and conveyed no interest. 

In accordance therefore with the above principles, if Fine, 
an in&nt levies a fine, the same is voidable during bis 
minority ; for though the acknowledgment thereof ought 
not to be admitted under that disability, yet his agreement 
being once recorded as the judgment of the Court, it shall 

* See 2 Ves. sen. 212. 2 Eden's ^ S Burr. 1808. 
Rep. 71, 72, 75. and n. (a), there. ^ Perk. s. 12. 

y Sug. V. & P. 624. [5th ed.] '^ 3 Burr. 1804. 

* Dy. 136, 137. in pi. (22). 
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for ever bind him and bis representatives, unless he re- 
verses it by writ of error, which must be brought by him 
during his minorityi that the Court by inspection may 
determine his age* ^ 

And thpugh an infant is bound by a common recovery 
sufiered by his guardians*, yet if he snflers a common 
recovery in person, the same is voidable, and may be 
reversed by writ of error brought daring his minori^. ' 

And a de^ executed by an infant, declaratory of the 
uses of a fine levied or recovery sufiered by him, will 
stand good until such fine or recovery be avoided, for 
being enabled to efiectuate the principal, he therefore shall 
not be disabled from effectuating the accessary.' And 
if an in&nt covenants by indenture to levy a fine, and that 
it shall enure to certain uses ; and afterwards levies the 
fine, and dies within age ; the limitation of uses shall hind 
the heir of the infimt as well as the in&nt himself so long 
as the fine continues unreversed. ^' . 

It appears however that a court of equity will in some 
oases interpose its authority, where a conveyance has been 
obtained from an infant, and ingraft upon it a trust in his 
favor. ' 

And if an infant admowledges a recognizance or statute, 
the same is voidable only, and may be reversed by auditd. 
quetela during his minority. ^ 

And if an infant of whatever age executes a feoffinent, 
ai\d makes livery by himself and not by attorney, it is 
voiotible only, and not void.^ But if he makes a letter of 
attorney to one to make livery, who does it, the same is 



'^ Co. Lit. 380 b. 2 Rol. Ab. 15. 
2 Inst. 485. 2 Bulst. 320. 12 Co. 
Rep.l22b. '^llesyiei. Cru.Fine8, 
121. Perk. 8. 19. 

* See supra, page 45. 

' 1 Rol. Ab. 751.742. 2lbid.595. 
Co. Lit. 580 b. 10 Co. Rep. 45 a. 
Sid. 521, 522. 1 Lev. 142. Noy, 
140. Sty. 246. in Ailet v. Watless. 
Cro. Ei. 525. 

• 5 Atk. 710, 711. 2 Co. Rep. 
58 a. 10 Ibid. 42 b. 

13 



•» 1 RoL Ab. 730. cites Spring v. 
Sir Julius Caesar. W. Jo. 589. pi. 
10. Cooper V. Edgar, Win. 105, 
104. 

* 5 Cru. Dig. 30?. 1 Pr. Abs. 525. 

i Mo. 75. pi. 206. 2 Inst. 485. 

675. Co.Lit.580b. Keil.io. loCo. 
Rep. 45 a. Yelv. 155. 3 Mod. 229. 
^ Bro. Ab. tit. Feoffements de 
Terres, pi. 48. 4 Co. Rep. 125 a. 
8 Ibid. 42 b. 2R0I. Ab. 2. 
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vcidy and traspasg lies \ and be ghaU-^ be taken fop a dia^ Cbm». iti 
saaor." MtoOie 

And an infant having made a feoffinoit, may enter eidier ^S^!!^^ 
within age, or at any time after his fiillage; and if he dies^ ....... 

his heir may enter. And if he makes ft feoffinent, or con- 
veys by lease and release^ and le-^nters within age, still the 
feoffinent or convqranoe is only voidable ; and he may elect 
to cmfirm it when of full age. "^ 

Though the feoffinent of an infant, tenant for life or Forfeiture 
years, is not such a forfeiture but that if the lessor enters, ^en^de! 
the infimt may enter upon him again, it bemg a defeasible feasible. 
forfeiture ; yet if it be by matter of record, as if the infent 
be lessee for life, and levies a fine, it is a forf^ure^ and if 
the lessor enters for the forfeiture, the infant shall not enter 
again*^ 

And an exchange made of lands by an infent is not Ezdumge 
Vfrfd, but voidable only, because it' amounts to a livery, ^^ *' 
and also in respect of the recompence. ^ 

And no diflerence is said to exist between a feoffinent, 
and deeds which convey an interest, in regard to their 
voidable quality. ^ 

Thus it is said, that though by some the grant of an Gnmu 
infent is void and not voidable^ yet it is not so, for then an 
action of dum fuit, &c would not lie for rent reserved on 
the deed of an infent, and therefore the delivery of the 
deed could not be void but voidable. ' 

We also find it laid down, that if an infent before the Release, 
age of twenty-one inake any deed or feoffinent grant re- ^^^^ 
lease confirmation obligation or other writing, all serve for 
nothing and may be aypided * : and that an infant's deed 
is not void, but voidable only, for which reason an infent 

> Bro. Ab. tit. Coverture, pi. 26. f Co. Lit. 51b. Shep. To. 299. 

■ Perk. 8. 15. 2 Rol. Rep. 242. [7th ed.] 

arg. Palm. 237. * 1 Co. Rep. 96. cites 14 H. 6. 

" Lit. s. 406. Co. Lit. 247 b. fo. 2. 3 Burr. 1804. 

248 a. 337 b. F.N.B. 192. Bro. ' Bro*- Ab. tit. Dum fuit, &c. 

Ab. tit. Dum Aiit, Sec. pi. 3. 3 Burr. pi. 1. 

1808. " Lit. s. 259. 

"" Godb. 365. 8. Co. Rep. 44. in 
Whittingham's ca. 
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q«Ar« {I. catoat plead Don est' factiuA to bis deed as> a-feme^oc^ert 

Aat9 th^r naay» bnt must plead the infancy specially ^; and that mash 

^^^^^ pkiaavoida it by iiekititin back to dlie deUveryi beduise it 

' i. ..i. / ' has. an operaticm ffom the delhreryi and. not became it 

has ;tbe form of a deed! ^ 
Alieiiiiiion . And* if hittband «id wife ^re bodi withSn age^ Imd they 
and 11^^ ali^ the wife's land, and the husband dies ; it is at .hel^ 
election tx> affirm the alienation^ and to take to il^ or to 
oiter.^ 
Bargain It IS Stated b^ a. conndesable authority^ that if an infimt 

^ause. bargain and sell his land for money, for cammons or 
teaching^ k is good with avi^nnent ; if for monqr other* 
wise ;: that if payment of the money be proved^ the deed is 
voidable; that if the money be not paid, it is void: bdt 
that he cannot raise a use by covenant to stand seised in 
considerate of blood or marriage. * And it is said^ diat 
if an infant by indenture banadns and sdts his laiids for 
mon^, and afterwards levies a fine come ceo^ &€• ; this in- 
denture is not void, bu^ voidable^ and the use passes by the 
bargain; then the fine being upon it, the bargain is irrevo»* 
cable^ unless for error. ' We find it however laid down 
by Lord Ck)ke ^, that an infimt cannot raise a use by his 
bargain and sale. 
Partition. If an uoequal partition be made betweoi two c6parceners» 
one of whom is an infant, and hadi the lessar part, such 
partition is not void, but voidable only, and the infant may 
elect either to affirm the partition at her full age^ by taking 
the profits of the unequal part allotted to her, or to avoid 
the same during her minority or at fiill age^ by entering 
into the part aUotted to her:sister. * 
Surrender And the surrenders by infants of copyhold property are 
hoi^^' voidable only, and not ipso fiicto void.*^ An in&nt may 

' See 5 P. Wras. 208. in Night- « Mo. 22. pi. 75. 

ingale V.Ferrers; and 2H.B1.515« ^ 3 lost. 675.; and see 3 Pr. 

in Keane v. Boycott. Conv. 250. 

" 5 Burr. 1805. ' Lit. s. 258. Co. Lit. 171 b. 

* Bro. Ab. tit. Coverture, pi. 60. * 5 Burr. 1806. Co. Lit. 51b. 

Co. Lit. 557 a. F. N. B. 1 92. n. (5). [1 7th ed.] 

•^ Bac Uses, 67. 
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tlielrefcgre surrender a o^pybold estate held fimrJli«res^ fiyr thfe ^|^^^ 
purpose of effecting a renewal, subject to his right €£ Mutke' 
avoiding the same when of age. * • ^?2ia!I2* 

And if an in&nt surrenders a copyhold estate to 4ieiuse ' 

of a stranger, who is admitted, the in&nt nay enter atfuH 
age, such surrender being no bar nor Asoontinrnance.)^ 
j&jid where a copyhold was granted- to. one for life, remain*- > • 
der to an infant in fee, and they both joined in a surrender 
to one who was admitted, and the tenant fivlife died^ and 
afterwards the infimt died, and his hdur entered; it was ad« 
ju^ed that the entry was good, such suiTHider being biit 
a conveyance by matter in pais, and that the heir might 
enter ami bring trespass before admittance. ^ 

And where an infant copyholder in fee made a lease for Lmm of 
years.. by pared without the lord's licence, rendering rent, ^^^ ^ 
and at full age was admitted, and scooted the rent, and 
afterwards ousted his lessee, who brought ejectment;—- it 
was adjudged that the lease was good till avoided; and 
that admitting it to be a forfeiture, yet if the lord entered 
for it^ the in&nt might re-enter upon him ; and that by 
acoepang the rent at full age, the infant had made the lease 
good and unavoidable. ^ 

If an infant within aire seised of rent, purchase the land. Purchase 
and alien the land within age, he shall have election whether ^ "* *" 
he will demand the land or the rent. ^ 

Indeed it may be asserted as a genieral proposition, that 
if infants purchase prq)erty, they may elect at their full 
age either to abide by their purchase, or to disavow the 
same ; and that if they do not agree to the purchase after 
their full age, their heirs may exercise the same election as 
their ancestors might have done, s 

Whether an infant can wave an English dignity con- Whether 
ferred on him by the crown, is said to be a doubtful point. '"'■"* ^" 



^ 1 Scriv. Cop. 148. [2ded.] • Latch. 199. Godb. 364. W. 

^ Gooles V. Grane, Mo. 537. Jo. 157. Ashfield and Ashfield, 
Poph. 39. in Bullock v. Dibler. Noy, 92. 

•* Knight V. Fortipan, Cro. EI. ^Bro.Ab. tit. Coverture, pi, 12. 
90. 1 L«>n. 95. « Co. Lit. 2b. Sug. V.&P. 50^. 

[5th ed.] 
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Chap. II; It seems that by the law of Scotland a person cannot refuse 
As u the ^ ^^y^ a patent of peerage, granted him during his in- 
dupoiUiont fancy. ^ 

• In.r^rd to leases made by infiuits, a distinction seems 

Englkh (Q hB.y^ been formerly taken between those which contained 

j^^^^^ ^ a reservation of rent, and those containing no such reserva- 

infant vdd^ tion, the former being considered as voidable jonly, but the 

latter being treated, according to the opinion expressed in 

the greater number of books, as absolutely void. ^ In the 

case however of Zouch v. Parsons J, this distinction was 

denied, and the leases of infants, whether with or without 

rent, if made by deed, were considered as voidable only. 

And it was observed by the chief justice in delivering 
the judgment of the Court upon that case, that though 
there were many obiter sayings, yet there was no sufficient 
authority clearly to outweigh the reasons against the position 
of such leases being void : — and he remarked, that in 
Hwmphrestoris case \ which approached the nearest to an 
authority, the judgment was upon the right and merits of 
the case, and not upon the point of the lease: — that the 
question as to the lease arose upon the fictitious lease to 
try the infant lessor of the plaintiff's title in ejectment: — 
that two justices held, that no rent being reserved, there 
was no semblance of benefit to the infant, whereas in truth 
it was greatly for his benefit: — that the objection was 
turning his own privilege of infancy against him to bar his 
recovering ; and that besides the lease was by parol : — that 
very prejudicial leases might be made though a nominal 
rent were reserved, and that there might be most beneficial 
considerations for a lease though no rent were reserved. 

And the circumstance of the lessee of an infant lessor 
not being able to avoid the lease of the latter, seems to 
have had considerable weight with the Court in showing 

I" Kee Cru. Dien. 95, 96, 97* 1 Rol. Rep. 441. i Mod. 265. in 
^ See accord. Lane y. Cowper, Barker v. Keate. 
Mo. 105. in pi. 248. Humphres- i 3 Burr. 180^.; and see Mad- 
ton's ca. 2 Leon. 216. Co. Lit. <^5b. don v. White, 2 T. R. 1 59. 
J08a. 1 Brownl. 120. Hutt. 102. ^ 2 Leon. 216. 



VOIDABLE FROM A DISABILITY OF P£R80N. '61 



such lease not to be void but voidable only. ' And this Cei^r. IL 
calls for the observation, that there, are numberless cases j^gfothe 
to prove, that a party contracting with an infant, cannot d^PMMtms 
avail himself of the in&ncy. " g rwyanto. 

And a lease made by an infant to try the title to land 
will be good, though the inclination of opinions seems to 
have been formerly the other way, ^ And it is cbmpet^t 
to an infant, after his lessee has entered, to elect either to 
charge him in assise^ or to bring debt for the rent, or to 
accept the rent at his ftiU age, or to have trespass against 
the lessee for the occupation. ^ 

And where an infant makes a lease for years, reserving 
rent, and the lessee enters, the infant hath election to allow 
him to be his tenant or disseisor, whichever is most to his 
advantage* So where one enters and claims as guardian, 
and occupies, the infant may allow him to be either dis- 
seisor or accountant, whichever shall be for his best advan- 
tage.^ 

The like privilege which an infimt has of avoiding leases So lease to 
made by him, he also enjoys of avoiding leases made to ^°^** 
him ; for if a lease for years be made to an infant, render- 
ing rent, it is voidable only at his election ; for if it be to 
his benefit, it shall be no ways void, but he may at.this 
election make it void by refusing and waving the land be- 
fore the rent-day comes, and then no action of debt will 
lie against. him.** — And in an action of debt. against an 
infant lessee for rent, it not being shown that the rent was 
of greater Value than the land, it was adjudged for the * 

plaintiff. ' 

But though it be quite clear that a person who accepts Consider*- 
a lease during his infancy, may avoid it after he comes ^^ ^^ 



•uch 



> See accord, l Mod. 25. in ca. sLeon. 216. Mo.ioj.io5.pl. 

Smith V. Bowia. Sid. 42. in pi. 8. 248. in Lane y. Cowper. 
Forresters ca. Fltzgib. 176. 275. " Cro. Car. 305. pi. 6. in Blun- 

in Holt ▼. Ward. den v. Bai^h. 1 Rot. Ab. 729. 730. 

*■ See 1 Fon. Eq. 80. in n. (&). ' Cro. Car. 306. in Blunden r. 

and the cases there referred to. Baueh. 

■ 3 Burr. 1S06. Noy, 150. in •> Ketley's ca. Brownl. 120. Cro. 

Raines v. Machin. Huniphreston's Jac. 320. pi. l. ^ 

' Kirton v. Eliott, 2 Bulst. 69. 
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CHAr.II. of age, and before a»ifinxiation| yet he has- merdy an 
Aitothe election to avoid it; be may avoid the perfbrmaace of the 
d^p^mtmu covenants contained therein, or the payment of the rent, 

— . but he can go no further : with respect to any consideration 

n^ reoover. |,^ ^^y jj^^^ given for the lease, he is not, by law, entitled 
to recover it back, although there may be a complete 
failnre of such consideration by subsequent events : for an 
in&nt having paid money as a consideration for a lease, 
is confined to his election of retaining the lease, or putting 
an epd to it, bat cannot recover back the mcmey for it, * 

So Lord Mansfield is reported to have said, that if an 
in&nt pays money with his own hand, without a valuable 
' consideration, he cannot get it back again. ^ 
Surrender It seems also to have been formerly considered, that the 
voidable, surrender of an iafant could not be by deed, but was ab- 
solutely void; and the case of Uoyd v. Gregory^ has been 
adduced as an authority warranting this principle. And 
in Thompson v. Leach % where the surrender of a person 
non-compos was adjudged to be absolutdy vqid, the pre- 
ceding case was cited as an authority in point, that a sur- 
render by an infant was ipso facto void, and so of a person 
non-compos ; and the grants of infants and persons non- 
compos were said to be parallel both in law and reason. 

But in the case of Zouch v. Parsons "^y the Court treated 
such surrender as voidable only, observing that Sir Wil- 
liam Jones, one of the three judges who decided the case 
of Lloyd V. Gregory, reported that the second lease being 
* void, made an end of the question, the judges giving no 

opinion upon the other points ; and that this report was 
certainly right ; that no surrender express or implied in 
order to or in consideration of a new lease would bind, if 
the new lease was absolutely void, for the cause ground 
and condition of the surrender failed: and that in Thompson 

' See Holmes y. Blogg, 2 Mo. * 3 Mod. 510. Show. Pari. Ca. 

552. 150. 2 Salk. 427. Ld. Raym. Sl5. 

' See Wilmot's Op. 226. i Show. 296. ComyD, 45. 3 Salk. 

" Cro. Car. 502. 1 Rol. Ab. 728. 300. pi. 10. Cartb. 435. Comb. 

2 RoL Rep. 408. W, Jo. 405. 438. 

" 3 Burr. 1807. 
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V. Leach, supposing the comparison between an infant and ^F^'* Y* 
a man non*compos jnst, (which it was not,) the point c( Miothe 
the surrender being void or voidable, was not necessary to ^^S^^ 

the judgment of the case. And the Chief Justice observed^ 

he knew of no judgment upon the ground that such a sur- 
render was void ; but that most undoubtedly the other 
party could not say so : — that if an infiint was to surrender 
an unprofitable lease, and after acceptance the premises 
should be burnt, overflowed, or otherwise destroyed, the 
lessor never could say the surrender was void : — that there 
was no instance where the other party to a deed oo«kl 
object on account of infimcy ; consequently, that the infant 
might let the surrender stand or avoid it, which proved it 
to be voidaUe only. 

With respect to the contracts of infants in general, it Conirads 
has been laid down, that where the contract may be for 
the benefit of the infant, or to his prejudice, the kw so far 
protects him as to give him an opportunity to consider it 
when he comes of age ; and that it is good or voidable at 
his election* * ' 

In regard to the period of time at which it is proper that Disposi- 
the voidable dispositions made by infants of their estates ^^' ^ ^ 
should be avoided, it depends upon the circumstance whe- avoided, 
ther such dispositions were effected by matters of record, 
or matters en fait ; if by the latter, it is competent to the 
infant to avoid them, eidier within age, or at any time 
after his ftiU age, and before he consents to them ; if by 
the former, as statutes merchant and of the staple, recog> 
nizances acknowledged by him, a fine levied by him, or a 
recovery against him by default in a real action, (saving in 
dower), they must be avoided by him, viz. statutes, &c., by 
audita querela, and the fine and recovery by writ of error 
during his minority ; for being judicial acts, and taken by 
a court or judge, the nonage of the party to avoid the 
same shall be tried by inspection of judges, and not by the 

* Per Lord Raymond in Holt v. Chillesford, 4 Bar. & Cr. lOO. ; and 
Clarencieux, Stra. 937. Per Ab- see Bruce v. Warwick, €» Taunt, 
bott C J. in Rex v. Inhabitants of lis. 
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Chay. ir. country : and since the nonage must be tried by ipspi^T 

As to the tioTij this Cannot be done after his full^ge: but if (h^ 

*^p**^*^ age be inspect^ by the judges, and it be recorded that tl^ 

I infant is within age, albeit he come of full fige before, the 

reversal, yet it ^lay^be effected af^r his full ^ge. ^ . 

But a fine levied by an infant cannot it seem^ be set 
aside after, his death. 

For where a fine was levied by an infant feme covertj^^ 
and she and her husband, on beip g examined as to he^ 
age, answered .that she was of age, and afterwarc^s on ber 
bemg examined privately as to her consent, ,^he answered 
diat she was under n6 restraint, but was not then qijfes- 
tioned as to her age, and about two years after 45he di^ 
without issue ; the Court agreed there w^s no way U^ set 
the fine aside.' . * t 

If an infant sufiers a common recovery in whi^Q n^ 
comes in as vouchee in person^ and not ^ by^^anliaii ; 
though he may have ^ writ of error to avoid the s^f^ev for 
error in law, vet he cannot enter iiitb the land, and ayoia 
the recovery by such entry/ before he has reverfed it fn a 
writ of error. * ' ' ' . ^ " " „* 1 , 

But if an infant suffers a conimon riecovery in wlt/iclLbe 
appears by attorney, he may reverse it for error afte/b^ 
has attained his full ase, since it shall be tried by tibe 
country whether the warrant of attorney was made w^en 
under afi:e or not. ^ The reason for which Mr. Cruise as- 
signs to be, because an infant is not presumed to have 
sufficient understanding to choose a proper person as hU 
attorney, and the law will not put it in his power to hurt 
himself; for if he is deceived and prejudiced by the re- 
covery, he can have no remedy against his attorneyl ^ 
. And where, upon a writ brought by those in remain/der 

to reverse a common recovery, the error assigned was, t%at 

■-* 

r Co. Lit. 151 a. 380 b. 2 Inst. ^ Zouch v. Michil, Godb. 161.^ 

483. Keckwich's ca. Mo. 844. pi. Sid. 321,322. 1 Lev. 142. Stokes 

1 139.; and see Godb. 120. pi 141. v. Oliver, 5 Mod. 289. 

• Barrow v. Parrot, 1 Mod. 250. « Cm. Recov. 181. 

» iRol. Ab. 749. Ailet T.Wat- 
less, Sty. 246. 
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the vouchee was an infiuit, and appeared by attorney ; it CIhat. ll. • 
was held that this might well be assigned for error after jg to Ike 
the death of the infiinty it not being tried by inspection, as <^«^ont 
in the case of a fine. ^ . 

Brodce says, that an iniant who is bound in a statute 
staple or the like shall reverse it by audita quereli at full 
age or within age^ : but it seems an infant is not relievable 
by audita querela after full age against a statute or recog- 
nizance by him entered into. ^ 

III. What dispositions of infants affecting Uieir rearwh»tdis- 
estates are void, and incapable of being afterwards affirmed, are y^d! 

This inquiry may be entered upon by adverting to the 
law as )aid down by Perkins ^ and recognized by the Court 
of Kiiig^s Bench ^; — that all such gifts, grants, or deeds 
made by infimts, which do not take effect by delivery of 
ikeir hands, are void. 

It will: occur to the mind of the reader, that those dicta 
or dedsions touching the inquiry before us, which were in 
existence previously to the determination of the case of 
Zouck V. Parsons \ must now be read with a degree of sus- 
pidon, and received with caution as affording data upon* 
which fiiture opinions are to be formed, since such dicta or 
decisions may prove to have their foundation in principles 
whidi may! be now held untenable. 

It was there said by the Court \ that if a new case should 
arise where it would be more beneficial to the infant that 
the deed should be considered as void, — if he might wave a 
£>rfeitare, or be subject to damages or a breach of trust in 
Tei^>ect of a third person, unless it was deemed void, — the ■ 
reason <^ the privilege^ which made the deeds of infants 
voidable only, would warrant an exception in such cases 
to the general rule.: And upon the whole it appears, that 
the benefit . of the infant constitutes the criterion of the 
validity or invalidity of his deeds. 

* Holland y. Dauntzey, Cro. El. « Perk. s. 12. 

739. ^ 3 Burr. 1804. 

« Bro. Ab. tit. Coverture, pi. 64. * Ibid. 1794. 

' Worley's ca. Mo. 75, pi. 206. J Ibid. 1807, 1808. 
Aig. 2And,158. 

F 
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If then an infant in ward to guardian^ in^sooage eafeoffi the 
guardian, this is void for> the deceit that the law intends mf 
htm that. hath' the comnuDid <)£ him^ and the breach of- 
trust which the law rciposes in him. ^ 

Of the C(mtract8 of iif&nts some are merely void^' nunatijf 
such as a couirt can pronoance to: ^heir pr^udioe. Tbere^ 
fore a power of attorney given by an in&ntto anotheiv to- 
ei^ble him 4o deliver seisin, is void, fbrraiogtherebjfatt' 
exceptioai to the genend rule, whidv makes the deeds of f 
infimts voidable only. ^ 

And all contracts with < in&nts for* the puvcfaase of aa^ 
iHdties are expressly made void by statate law, ^md incapable 
of being confirmed bjr them on altainiBgtw»ty«-oHew'^ 

It has beea said, that if an infant- grants a rent«diarge * 
out of his land, it is not veiAlble^ but ipso ftoto void; and' 
that if the grantee distrains for the ren^ the in&nf; maty 
have an action of 'trespass against'him;'^ ' Bat ic* is •stated 
to have been previously hekl^ < that sudbfa grant^is^otd^f^ 
voidable^: and it^ seems not umpiiobabla that itimigbt^ at' 
the present d^ be considered as voidable oidy^ if nos^ofa^ 
viously prejudicial to the infimt;^ 

And iwe find it rsaid^ that <if oa infimt grams ^Ba'nAwm&at 
and at Jiis^fnUia^'Confifms th& grant, yet lit isnst^geod^- 
for the first grant was void.? ' And that'if:an(iinfkntrpiaB^ 
sessed of a t&m for. yei»s/sells - it for raamf, .aoadl aAerJ he 
comes of fiiU>age receives ^part of the money fot it^ JJe^skaH^ 
av(ttd:the granti notwithstaadia^ for:' the' contnct^. being* 
void in the.commeDeemei^iticannotbe'made<good'by'any* 
subsequent. aet.^^^ These twoii last: propositions bcniwerf 
must be viewed witb suspicion, as similAr cfiseainiighl>iiDt< 
now indoce like decisions. 

IV* By whom.aa.eleetaDnivto>av!eid the ? voidatiierdBpofc^ 
sitJons. of infimts may andtn»yinot<beiexeroiseol.. 

\ 1 Rol. Ab. 728. Fitz. Ab. tit. "" s Bac. Ab. 109. cites Hudson 

Assise, jah 522, y. Jones. 

\ 5 Burr. 1808. Perk. 8. 15. p Bro. Ab. tit. Ck>yerturej pl.I.' 

" See 53 G. 3. c. 141. 8.8. cites 26 H. 8. . 

■ 3 Mod. 310* < DaL 6*. pi. S5. 



VOnUBXS IFSOM 'A 'DKABILrFY OF PERSON. ^? 

The ^mdable «eto of infants ean be aroided only by the -^5^'* ^^* 

Sect 1 

tkeiBBelvesy and those daitning under ibem in Attolhe 
ipriTily of bloody as the heirs general or special^ and ^^^ll^ 
who haiye a.rt^t descended .to them from au6h infimt ■ ■ * 

tanoertora. ' in^iCT" 

•As if'>an.mfiuit seized .in fee^or in tailmide^ makesa 
jfeoflBraent inifce^ and dies ; in the former ease his hefari and 
'in^tfaei latter ease his son^ :beiag iheir general and special, 
fAay. enter. And if :sneh: infant i tenant in tail male had 
•issue-two seo8» and the elder had issue a daughter, and 
lliekifiBit donee had: died, and the elder aon within age 
ifaad jnade »a ffdMoeaat, sand died wkhont issue male ; the 
joangBX non is ispeoial heir per fonoam doni, and shall 
4nmd has brother's faoffinent, aUhough he be not general 
'iheix, heingpriyy in blood and having* the land by descent.' 
And if an in&nt tenant ni tail female makes a feofiinent in 
iee» nad dies, -hating issue a son and a daughter; the 
idMghter,TiO'wh0m'.the right of ootry descends, shall avoid 
ifae ieoffinen V and »aAot ^tbe eon who had (nothing by 



Andafitenaatin tail of land of the custom of borough 
So^Uk faahes^i feixffiaentin fee within .age, and dies, the 
youngest son shall avoid it, ifor berisipri^ in Uood.aad 
•dafaneih >lq^:de8eeBt firam tbei infant. "" 

Bttt.pessoDS'Connected'with infants 4n privity of estate Nocbjr 
only cannot ayoidi^bhe^dttpotitionsimade bysuch in&nts. ^^^ "^ 

4Aaif4uiin&nt;teBantin\lailmakes.a feoffment in fee, and 
'idiesriTitboat ieawiig.. issue, it is not competent to the donor 
llOfenlc&r,^th€re\beiiigiacprivity between^ them in estate only, 
and no right haviag^iaecmed to the • donor by the death of 
4hei]Bfialtf4aMe.^ But this was denied io be law by 
iiItegMMfJ«9iwho; said, that afeoffineat by ^n inJEmt could 
nobyntf hfan^to U^fonnedon fay a diacontiauance, and then 
if he could not enter, he would be without remedy. 

'» ^ffhkttedwtfi's ca, ar Co. Rep. * 8 Co. Rep. 45a. Co, Lit.757b. 

42b. 448. s Inst. 485. 1 Rol.Rep. " Co. Lit. 557b. 

401. "" sCo. Rep. 43 0. 

" s Co. Rep. 45 a. 
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Cbap. II. Again ; if a husband within age, seised in right of his 

Aiuihe wife, makes a feoffoaent in fee and dies, his heir rCannot 

dJ^/KMstsMu enter, no right having descended to him ; but since the* 

husband, if he had lived, might have entered in the life of 

i^^r^^ce ^^ ^^^^ ^"^y* *°^ "^^ ^ respect of any right which be 

to estate of himself had, the wife, (even before the 32. H. 8. c, 28.,) 

femecovert. ^^^ in such case have entered in her own right.'' If 

however the wife be only tenant in tail, and the husband 

within age makes « gift in tail to another, by which he 

• acquires a new reversicHi in fee, and then dies ; either the 

wife may enter, or .the heir of the husband who has a new 

reversion descended to him ; but if the latter enters, and 

thereby -defeats the estate tail given by the infimt, the new 

reversion vanishes from such heir, and vests in the wife^ 

who is immediately seised of her old estate by (q)eration of 

law. * 

By remain- ^^ ™<^y ^ added, that if tenant in tail within age bdng 

der.man. vouched in a common recovery appears by attorney when 

he ought to have appeared by guardian ; he in remainder 

may assign this for error, being a party in interest to the 

recovery ; and the appearance by attorney is vmd.^ 

Notbypri- Neither shall privies in law, as the lord by escheat, 

Viet in law. avoid conveyances made by infants. 

Therefore if an infant makes a feoffment and dies with- 
out heir, the lord shall not avoid it, being a stranger to 
the infant ; and the feoffment is unavoidable. ' 

In the case where this point was agreed to» the feo£5(nent 
proved to be executed by letter of attorney made by: the 
infant, for which reason it was resolved to be void, and 
that the land should escheat to the queen. 
Voidable ^* ^^^ commission of what acts by adults will be con- 
dispon- sidered as demonstrative of an election to affirm their 
voidable dispositions made under the disability of infimcyi; 



tionsby 
what acts 
confinned. 



"^ 8 Co. Rep. 43 b. Lit. s. 633. * Whittio^iam's ca. 8 Co. Rep. 
Co. Lit. 336 b. 42b. 45a. 3 Mod. 306. Bridg..44. 

^ 8 Co. Rep. 43b. Co. Lit. 337a. in arg. 

y 1 Rol. Ab. 755. 1 Rol. Rep. ' 
301. Cro. El. 739. 
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If the ' act of an infiuit be merely voidable and not Ci^'* i^* 

• . Sect. 1. 

void, and it is confirmed after he becomes adult, it is jts to the 
undbjecdonable* • dhpontums 

And in every voidable contract made by an infimt, it 

seems advisable that notice of his intention to affirm or* 
disaffirm the same should be ^ven by him within a 
reasonable time after coming of age : but it should seem. ' 
that an affirmance* or disaffirmance of such contract may 
be collected from circumstances independently of any such 
notice. And from- the case of Doe v. Smith ^ it may be 
inferred, that where it is incumbent on an in&nt to make 
an election on coming of age, and he suffers nearly a year 
to elapse before elecdng, that would be unreasonable; but 
that if he elects within a week or a fortnight, that; would 
be reasonable. 

If then an in&nt makes a feoffinent or lease for life to Bjr livery 
commence in future, and at full age makes livery, this is a fuiHge. '^ 
good feoffinent or lease. ^ 

And if he makes an exchange of lands, and continues Continu- 
to occupy the lands taken in exchange after he comes of ^^on^~ 
age, the exchange is thereby rendered perfect ^ eicbange. 

And if upon a partition wherein an infant is concerned. Taking ^; 
an unequal part be allotted to him, which causes such unequal^ ' 
partition to be voidable; if he takes the pn)fits of the Partition. 
unequal part after his full age^ the partition is made good 
for ever. * 

So if an in&nt makes an indenture, and at his full age Becomiog 
biiids himself to perform it, he. shall not avoid the same. ' perform 

The acceptance by an infant on attaining his full age of indenuire. 
rent reserved upon a voidable instrument made during his Acceptance 
minority will render the same conclusive upon him. 

Therefore we find it said, that if an infant leaseth for 
years, rendering rent, and at his full age accepts the rent^; 

» See 2 Mad. 51. • Co. Lit. 171b. 

* 2 T. R. 436. ^ Bro. Ab. tit. Coverture, pi. 28. 

* 2 Rol. Rep. 109. * 3 Leon. 271. in Butler and 

* Co. Lit. 51 b. Bro. Ab. tit. Co- Baker'b ca. 
▼erture, pi. 17. 2 Vern. -225. per 

Cur. Perk. s. 295. 
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Cmak'IL" 0|» makes a feoffinent in fee^. reoervihg^ reUt^ and receives 
At to the tbexent at full age ; he will be boBiid;.'' 
diifpontiiPM ^nij where an infant, who during his- minority,' fascl 
o^ti^amu ^^^^^ ^ 1^^^^ ^ another fdr yeaisy. rendering mnl^. oh 
Words coming to bis fall age said to the lessee^ ^' God- give 70a'. 
joy of it;'' this ezpnesmon was held to affirm^ and* make: 
good the lease. ' 
Continu- And if a lease for years of land bemade-.toran infimt^ 
occtiny rendering renti which becomes, in arrear^fbr serend years^ 
land leased and then the infant conies of fall age^ <and still continues: 
^ ^^' the occupation of the land; this will render: the lease good' 
and unavoidable, and consequently make theinfimtdiarge* 
able with the arreas*»Jncurred during bis minori^.^ 
BeceiTiDg If an.in&nt makes an agreement^ and-'receives interest' 
un^n^ under it after he comes of full age; such agreement wBU 
agrftemont* be decreed against him. ^ And* even a^ partial accession: by 
him when. of age to an* agreement made during' minority-^ 
would be considered an election to abide by the. same. ^ 

But the protection afforded to infants ia»oantifaued after 
they have attained twenty ^me^ until tfaeyr have acxpdredi 
all the information i which might have been had in. adult, 
years." 
Lacfaei. And wfaane affii infant d^8ired^> that landi, wfaicUiwere^aubv^ 

jected to a; trust fon the payment, of younger children's - 
portions^ might not.be sQld» and by, his. answer offesed tO' 
settle other lands for the raising of such portions^ he was; 
h^ to be bound by the; ofier; made in his answer,. if( the 
other side were, thereby delayed ;• for if he woidd hare den . 
parted, (torn it, he ought immediatelyafteroamingaC'age 
to have applied totbe Gourt|> in. order to. retnaot theolfer' 
and amend his .amwer* !^ ' 

^ Bfo. Ab* tit, Barre, pl.27. tit. * S^ is Vet. S7e< 37,7^ incMil- 

Dum fiiit, &c. pi 8. tit. Coverture, ner v. Lord Harewood. 

pl 28. » See accord. 5 Swanst. 69. in 

* 4. Leon. 4. pi. 1 5. Walker v. Symonds* 

j Ketsey's ca, Cfo. Jac. 520. » Cecil v. Earl of SaUibunr, 

1 Rbl. Ab. 731. 2 Vera 224. pi. 206. 

^ Franklin v.Thornebury, iVern. 
132, sAtk. 616. 
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AgUDy where a testfitoiii deTised land and houses! to his Co^r. ii. 
sue children; and the mother^ acting as their guardian, Astothe 
Ihqr being all jnfiyEits».gianted a building leaae for forty-one '^^''^ 
years; and the eldest son/ who was about nineteen years ■ 
•Ci^ge, Joined, and covenanted for quiet enjoyment,, and ^^^^' 
that the othec children when of age should oonfinn; and 
ihey dl attained twenty-one^ md aocepted the lant for ten. 
years after the youagest came of age: on a hill broi^l.to ^ 

establish: the lease,, the same was decreed accordingly. ^ 

To the forq;oing' cases exemfdifying the inc^iry under Negative 
eoDsidenitiQn it may be added, that if an infiuit, after ^^'^^^'^ 
hasmg tcaded in partnership with an adult, on. attaining 
twenly-one n^lect notifying to. the world' that he has. 
.eeased to be a partner ^ he will be liable for goods^old on 
the partnerahip^ credit to the person with whom he had 
been partner,.hi6 negligence in not disaflSrming the 
hong an affirmanoe of its continuation. ^ 



SSCTIOV 2. 

Eleclum considered in appiicatian to ike dispositions^ ofper^- 
sons fion^compos mentis^ and persons under duress. 

Itis laid down by a text' writer of great authority \ that As u> the 
eaninByances and purchases made by idiots and persons of of^^^^ 
non-sane memoiy are not absolutely void, as against them* non-com- 
selTes, but voidaUe only, and capable of being either ^^* 
avoided or affirmed on their subsequent restoration, to a 
statd of reason. * By other authorities it is^ said, that the 
deed feoffment or grant of a person noui-compos is void- 
able, yet that it cannot be avoided by himself since he is 
not permitted to disable his own person ; but may be 
avoided by those privy to him in blood ' 

** Smith V. Low, 1 Atk. 489. *> See 2 Bl. Com. 291. 

^ Goode v.UBrriflODi sittings be- ^ Lit. s. 405. Co. Lit. 247 a, b. 
fore M. T. 1821. Beverley's ca. 4 Co« Rep. l2Jb. 
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Tbb point then upon wfaidi diese jtcuhoriUer 8eein»«te 
. dificTo is» whether it be competent to a non^saine persoiiy 
on'being brought to a right mmd, to idlege^fais inwilcy in 
'order tt) invalidate his own act» ^ .;;;.. 

The ieamed author of the Connnentacies has'triicad' Id 
their source the grounds whence he supposes the maxiin 
that a man shall not stultify himself to have origmated * ; 
and adopts the opinion of Fitzherbert S that a non-fiompos 
may .plead his disability to avoid his own acts, as wdl as 
. an infimt And though this opinion was denied to be lawr 
. in a case where a plea of non*sane memory to an action of 
debt upon an obligation was held bad ^, yet in a later case 
such a plea was maintained. ^ 

It seems to be clearly established, that :an idioty or 
person : non<^compos, will not be . permitted to overturn 
. acts of record.^ If therefore he levy a fine^ the same 
indulgence of avoiding it is not extended to him as to an 
infant during minority. ' And a recovery suffered by him 
to which he appears in person will be unavoidable : but if 
he appear by attoraey, then, it has been thought that an 
averment of idiotcy would be admitted ^^ upon the same 
principle that a recovery suffered by an infant in a parallel 
case is capable of being set aside cdier his full age. ^ Abo 
a deed declaring the uses of the fine or recovery will be 
good, as forming part of those assurances. ^ 

If the lord of a copyhold manor be non-cpn^pos, yet he 
is said to be capable of making voluntary grants by copy *', 
though it seems that his committee cannot. ^ 

But the Court of Chancery will in many ceases in|»ipose 
its authority, and set the dispositions of persons non« 



« 2 Bl. Com. 291, 293,; and see 
1 Fon. Eq. 48. and notes. 

* F.N.B. 202. 

" Stroud V. Marshal, Cro. El. 
2(98. 

' Yate V. Boen, Stra. 1104. 

"* See 4 Co. Hep. 124 a. and 
Mansfield's cq. 12 Co. Rep. 12S, 

* See supra, page 56, 



y I Cru. Dig.4o5. pi. 19, Cm. 
Recov. 185. 

* See supra, page 64. 

* 4 Cm. Dig. 16^. pi. 37. Hob* 

224. 

** Co. Cop. .8. 34. ,pa. 80.; but 
query whether it would be now so 
held. 

* Blewet'^ ca. Ley. 47, 48. 
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oampoB andft^ -. And Ae king may. upon office fi>and avoid Ctu^mx* 
tUr grants or other actSy excepting those of record*' ; Mtoihe 
'f' Witb respect however to the void or voidable property ^o^noiu 
of the deeds of persons non^composy other than those of Zm^eam- 
joeooid^. it seems, to be now the b^ter opinion^, grounded ^!^IV^ 
upon the authority of Thon^mm v. Leach '» that the feoff- durest. 
.meat of a. lunatic with livjery cii seisin in person is, by Ye&s^nt 
reason of its solenmity,- only voidable^ but thatiiis bargain Toidabie. 
and sale . or surrender, &g* is ab^utely void : and that Burgain 
although he cannot defeat the feoffment by showing his minender, 
own disability, yet he may do so with respect to other ^^▼o"!. 
iDstrmnents. And die reason of the plea of non-sane 
-memory having been admitted in die case of Yaie v.-Boen 
has been attributed. to the dedsion whidi the case of 
. Thompson v. Leach received. ^ 

Yet the observa^n of Lead Mansfield upon, the latter 
case S viz, that the point of the surrender bdng void or 
voidable was not necessary to the judgment, may probably 
be considered as having much depreciated its authority. 

By statute law^, provisions are made for the con- Convey- 
veyanoes of estates vested in idiots and lunatics in trust or ^^^^' 
by way of mortgage ; for the surrender of leases for the atatate 
purpose of renewal^; for the granting of new ones*^; and ^'™"'CC- 
for the sale or mortgage of their estates, and granting 
leases thereof. ^ 

Assuming then that the deeds of persons non-compos, i^eedsoC 
if of record, are unavoidable^ that their feofiments are ^^i^^^ 
voidable, and their deeds of an innocent nature abso- voidable by 
lately void; as to their feoffinents the authorities seem 
agreed^ that if sudi persons die without recovering their 
reason; or if upon afterwards regaining their senses, they 

' See accord. Clerk r. Clerk, ^ See 5 Burr. 1807.; and supra, 

2 Vem. 412. Addison v. Dawson, pace 69. 

ibid. 678. 1 Fon. Eq. 53. in n. {ky ^ 6 G. 4. c. 74. 

• Co. Lit 247 a. 4 Co. Rep. i 29 G. 2. c.3l. 

126 b. 2 Bl. Com. 291. ^ 11 G. 3. c. 20. 

' 3 Mod. 296. JOl. * 45 G. 3. C. 75. 

s See Sug.Pow. 402, 403. 1 Pr. 
Abs. 327. Shep. To. 233. [7th ed.] 



CidNil. 4ibiiDtagtttetbEeoet0;lfaeirh48in3iia7eU^ 
^fioiAe the same." 

^^^P*****""^ Yet tfaeifieoffiattnt of « peraoB mmHCompos. if made by 
>!... — of attornegr^ thongfa -^ood against himself, is said to 



"V 



F^l^^ ibe v«id as to all 'Others open hk death. "^ And it «^oiiId 
durem wtm pxobflUy be deemed ^oid ab initio. 
riBfliiiiiiit ^ ^^® ^ non-wme memory purchase had, he cannot 
oiMon- :him8df wave the pm^iiase ; bat upon his death withoat 
^SSbamgy ^Bgseeiag thereto^ -his heir may wave it ^80 lihewise it i^ 
whoiyoa txfaa idiot'' 

^^J^^^*^ As to die dispositions of persons under dovess or illegal 
^. nwrtfble by jrestraint, it may be shortly irtated, that 'tfaeiroDuveyaiioes 
hk heir. ^ ''^ pun&ttes may be either avdded or affirmed, uriienever- 
Attodis- 4he duress ceases^: for the law not fst^flferiog any undob 
l^^l^ ^ advantage to be taken of their defenceless conditioia ifaere^ 



under fiiveipiovides foT Aom a Way to oscape. 

y 

» Perk. «. ai CajUt abn SBI. -^ 2 Bl. Com. 299. 3 Init iis9. 

Com. 292. 5 Co. Rep. 119 s. Bro. Ab. tit 

• 4 Co. Rep. 135; Feoffin.'de Terres, pi 48. 
''^Co.IiatiS.K 
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CHAP. in. 



ELECTION CONBIOERED IN APPLICAXiON TO SUCH Q}8FO- "' 

mXlQUS OB PROPERTY AS AR^ YOXOABLE AY REASON 
or A 0;[SAJUUTY OF ESTATE*, \ 

It is purposed in the pres^it chapter to consider the Contents of 



Vblw of dection in application to those cases,, where, in 
consequeDce of the inability incident U> certain cUsses of 
persons to make absolute and indefeasible disposition^ of 
their propertjj^ the same> m^y sahsequently become capable 
of being; either avoided or affirmed : — and herein an in- 
quiry, will be made intO' the dispositions of tenants* in tailji 
— • of husbands seised in right of their wives, — of sole and 
^Sff^CP^ corporations,, —* of mortgagors,.-*^ of disseisors 
and otfiers having, wrongful titles, — of guardians in socage^ 
and testamentary gpardians, — of administrator^ dusante 
minoritatCy «— and of copyholders. 



diapter. 



\ 



Section I. 

JSfediM constdbned, m appUeaHini ia the disfosMom of 

TawntB m TaU^ 

Of the several dispositions capable of being, made affect* piqposi- 
ing the property of tenants in tail^ some are absolutely ^^^^' 
binding upon the issue in talTi^ and unavoidable by them t<ui bow 
upon dbe death of the ancestor ; some are voidable only by ^ 
thenv and therefore the subjj^t of elation ; whilst others 
ace. absolutely void, ah initio aa ag|^s4 the issue^^ and inca- 
pable of their confiirmationa '^ The power of election 
therefore being applicable only to such dispositions as are 
voidable^ it is, witfii those we shall he more immediately 
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Chap. Ill* concerned ; bat in order to ascertain what disposidons are 

Sect. 1 

A* to the contained under the latter denomination, it will be neces* 
diapouH^nt saij to Goosider as well those contained under the two 
hitaii. ' former ones» namely, such dispodtions as are incapable of 
""*" being avoided, and such as are absolutdy void. 

The present inquiry is meant to extend to the dispo* 
siti<His of tenscnts in tail in general, with the exception 
only of leases for years, which will be considered in the 
next section. 

The inquiry before us may be made under the following 
sufadivisaoiis : 

L What diq[>ositions made by tenants in tail of the en- 
tailed fvoperty are absolutely binding upon the issue in 
tatl^ and not capable of being avoided by them. 

II. Whal; dispositions are voidable, and capid)le of 
beiii^. either- avoided or affirmed by the issue in tail at 
elieotioa. 

■ III. What dispositions are absolutely void as r^ards 
die issue in tail, and incapable of being affirmed* 
, IV. The commission of what acts by the issue in tail 
does and does not preclude an election to avoid or affirm 
the voidable dispositions of the ancestor tenant in taiL 
What dis- I. What dispositions made by tenants in tail of the en- 
areUndLff. ^^ property are absolutely binding upon the issue in 
tail, and not capable of being avoided by them. 

G^ierally speaking, a tenant in tail^ whether legal or 
equitable, cannot make such a dbposition of the entailed 
property as will be conclusive upon the issue and remain- 
Fine and dermen, unless by fine or recovery, the latter mode of 
'^^^^^* conveyance being absolutely requisite in those cases only, 
where the tenant in tail is not entitled to the remainder or 
reversion immediately expectant on his estate tail. A tenant 
in tail in possession may however in some cases make a 
Warranty good conveyance in fee simple by his grant and warranty, 
which, if accompanied with assets, will bar his own issue, 
and without assets, such of his heirs as may be in remain- 
der or reversion. ^ But this method of barring entails is '• 

'^ See 2 Bl. Com. 30J. 
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now sddom if ever resorted to, and a title depending upon ^h^'- m« 
it cannot be considered as marketable. ^ As to the' 

It was formerly held, that the entail of a trust estate was ^*/P*>'i*^'^ 

of tcnonts 

alienable by him who had an estate of inheritance in the in tau. 

trus^ by any conveyance or instrument whence an intention 

to pass the estate could be collected. Therefore we find it 
to have been decided, that a recovery, defective as ^ to a 
tenant to the praecipe \ — and the feoffment of the cestui- 
que-trust in tail and'the l^al trustees % were sufficient to 
bar the estate tail. But in Legate v. SeweU\ Lord Cowper 
said he doubted whether a deed only' executed by cestui** 
que-tnist in tail should bar : the remainder man, or even 
the issue, in regard* a deed m^ht be made at a tavern or 
by surprise. Lord Ebrdwicke has also said^, that it had 
been the opinion of some judges that an equitable estate 
tail at common law might be barred even by a deed of 
bargun and sale enrolled, but that it had been held other- 
wise since^ and that now a recovery was necessaiy. * And 
it has been long- settled,' that the same rules and solem- 
nities are as essential to' the barring an equitable estate tail, 
as a legal one. 

But a recovery suffered of an equitable estate can only Equitable 
aSect equitable remainders, and the person suffering it '^^^^'7* ' 
must have such an equitable estate as, had it been a legal 
estate, would have enabled him to suffer a legal recovery ; 
and an equitable estate cannot in suffering a recovery be 
blended with a legal one^: so that a legal remainder * 
cannot be affected by a recovery with an equitable tenant 
to the prsecipe. The converse of this proposition how* : 
ever does'not hold, for if there be as well a legal as jm) 
equitable estate in the tenant to the prascipe, an equitable 
remainder may notwithstanding be barred. ' 



1 1> . 



1 i. r 



i ■ 



« See Shep. To. 182. 192. 194. ^ l P.Wms. 91. 
[7th ed.] ^ See 5 Atk. 815.; and see Kirk- 

* Beverley v. Beverley, 2 Vern. ham v. SmHh, Amb. 518. * ' 

151, •> Salvia v. Thornton, 1 Bro^ C 

« Bowater v. Elly, 2 Vern. 344. C. 72. in n. 
Prec. Ch. 8i. • * See 3 Ves. 125, 126. 
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X^p. ^H, ^Amd if mi estate tfae itnuted unto and lo Ab fUse iof A* ao 
Asutke ^ in trastforB.tkitailyi^efMuiideriQtoistfer A.Jntafl; 






a veoMnHry sufiesed kj .B«, ^ ^tenant itt> Ifae f/nmiif^ beiiig 

^ foii^ sisds by faimsdf aSonsi ^^ill faur die Mttninder lovinr on A«9 
tbesatnettotJMiiigal^Blaoe: ArmrpsBlialiiiitettf; JBrlbe 
JieoodlGial lor tqiaittible >iiitorest Nifiyro»-eKist mA « legttl 
trnst^cBtate in &e ^ ibe benefitfdf the pfflmi'kitwfateii die 
bttereslateis ipestsd; sktte'the-FQle^diiitark^aiidteqin- 
<table iadtflte «Gaiiiidt mtbsigt an tbe ssbm person «nt he 
al«rays luiderstood MSth At f^stsictian that il Js tfaeisaBoie 
•esttto in iequily imd ^at hm^ 

And Ike mme generally recdvad 'Opinion now ajipeaas 

to be^ dmt tfe same measafOB aie 4is neoessaiy ito be takm 

fisr the ipurpese of barring an leqailable estate a f oqpjiJiold 

fiKipeEtyv as a 1^ astate'^:; tlm^h £Md llaidaaclDe « 

inepocted to lia^ unqnaiiBedly and, 'that ancii aqnitdile 

;i? ^ <Btiltifr noght te ibamed by suarandev.'^ 

^o^Vey- '< lint ^Ae wstte in '<ailiaK also ^cBpabledffbefaq;!!^^ 

^2^"^^ tinder tbe4>perttl£on of psiti£idar«stitale8. Tins the aqi»- 

fltatute. pdntttiattt ^ tanaat in taii tta a tharltidile a»e noder ithe 

rj ' statnteof 43. Eliz. c 4. has been held binding uponitiieiBsae 

\ ' in tai^ and those Jn xreraaindery m&oat aiMwr ifiae or re- 

Hotuiyc.^ Also ixuRgains and aides tander ibe hfA ittoL 

aedemptsan dets % and tbaai^ins aad aaha sniuie fcy itfae 

aomnissbners of .banknipt tenanteinitail jonder 4lie jieeant 

atatote fin* amending fthe ibankriqit laiis % vmll ibe as eon^ 

tdosare i^a the issue iin :taiU and dMse in mmaiadar^ar 

asvassioBy m tthe JuoBrnt r ae o iM iy of rthe iiaaluriqBl; l*?m— y 

Decree of ^vould ioMre JBacMi AmdteDBBte dn tail and iheir.issuey jand 

^^^ aho{)eiaansinivennniider)orise^crsidn,'MaU iaaMsa eases 

te43oand{b|r tbe^deereenfoi eoniA jof aqai^.^ 

Further, the differencw sKidtnig betwaea -diedi^MsilaoiK; 
of tenants in tail have been thus stated: that where the 

d IHiiHpsT.&7dgefi»^Va.'lS0. " Tay y. Slaughter, Ftwt.^Ct. 

k See Sug. V. &iP. 177. [£th 36.; butaow^ese »Q.S.^96. 

£d.] Sciiv. €op. 7^. [8.ea.] » 42 G. 9. c. 1 16. s. 52. 

^ See Radford V. WiboDy^Atk. "^ 6G.4. c.i$. 8r(^5. 

815. I" Reynaldsoa v. Perkio^ Aaili. 

564. 



it beconicss^ aibsciikitdy void bf hiff deaA ;: that n^ere ft is a» to the 
apparently beneficial', it is absolutely good, aidd btuding' <^9>"<dinir 
&r ever; andf tbett w&e#e^ it is* mdtjBfereat^ and doubtful \ntmt, 
wAedier; it wilt b« fev profit or fess^- there it is neilliet' vafid ' 

nop void^ ttiiK oidy voidlfeMaf at' ekettoa. * 

Taking then thii^dlvbiidiy fi>r oflfr guides itwOt appear 
that: die issue iw tail- shall avoid o^ suefi* dii^yeutSons 

aBd<thiM-8uekas:dw appi«r6ft% bmeftjid iriS be binfing; 
upon him. ' 

Tharefim i^ fsnaat i» tad graufe a rwt*cfta»gie fio &im Grnneof 
^mkm las ri^ of entfy on tbs'kncl for a> released of Kir |^^^^ 
ijglteV or t0 tf diii8«isee of the laiud for a* release from* him* ofrighu 
of his: i%hrV t&is^ gva«t shfdl Mud tite ksmr becettse Ibr 
hikbewfih* 

And if teuttit ihv thuV assigDHftt rent out of the hindftoar AMgn- 
wMiaa irtto lE^eMdAKtto^dbwer dkei^o^ not e«eeeditig the ^^i;^ 
ysarkp taliic^«f herddfi^t^ a»j Ses, this" asrigmnaie sfadlf ^^^mvn 
Mm! llttt iiesuei ^ 

And if tenant in tail' cre&fls^ sf eBatge upofl the entubd^ Cbaige in 
pro|^eny fiyr the purpcM ofT preserving it fiiom the breach ^^ 
ofa^cMditienry siR^ difti^ trffi be binding upon tbef issm. oonditilBn. 

iis where' iMd was^ Aemaei ^ A. afudf hh hetrs^ upon 
condition that he granOad' aiy aiamsl rent thereout Co B. in 
fee^ttsitlnit ISA. died wi«ftottl! issuer the* E&ndf sAundd re- 
inaibtaBi i» Saft;' and! A* afterwimb gnuited the rent 
MKvdibgly^ and difid ;; ie was hdd- tftst the grant shmlf 
bind- the isoti^i beeatxse 9t ^ma tM against tfie wifi of the 
tMBto>|. bttt agiMsbfe* thereto^ aftd waar grmreed Ibr the 
pvsseiriMrifieti of the^estiHe ;: feis if it hafd not been* done^ the 



..^ Arg. iai%a(Mir^,CuchaiM, to^ibitLdVli^ Oetlwiatt»Iiuml|r^ 

1 Show. 374. ca. cited. 2 BrownL 67. Co. Lit. 

. ' Plow. Com. 14 b. in JJAaucs^s 34sb. 

ca. Ibid. 456. in Smith v«.Supb^ * Bh>. Ab. tit TaiUpK ^7. 1 RoL 

ton. Pig. RcXifOy. 24; AU 842, 1 And. 286. pi. 296. 

• Brp. Ab. tit. Chai^, p|. 4. tit; » BIckT^ ?• BJcWey^ I Aivii 3«7, 

T^;pl.6.37. Fitz.Ab.tit.ClM^rge, 288; 
pi. 7. 1 Co. Rep. 94 br 9&b. and 
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CvAT. III. condition would have been broken ; and the donee did not 
AiTthe make the grant by force of his interest, but also by force 
dkpotUioM of an authority given by the devisor. ^ 
%!u!^^ ^^ ^f A. devises to B. in tail, the reversion to C. in 
**"" fee^ upon condition that B. shall grant a rent-charge to 
D. in fee ; this is a good rent-charge, and shall bind him 
in the remainder after the tail determined. ^ 
Eatiiies de- Estates also, which derive their existence from the exe- 
iM^uwnt cu^^'^ ^^ powers contained in deeds and wills whereby 
cMMting creation is given to entails, will be binding upon the issues 
***'^ in tail. 

rMOiuii . A partition of lands entailed between pi|rceners» if it be 
equal at the time of the partition, shall also bind the issues 
in tail for ever, albeit the one do alien her part ' And in 
Thomas v. Gyles^j two cases are mentioned as having been 
cited, wherdn a partidon between tenants in tul, though 
. but fay parol, had been decreed to bind the issue. 
Ghafgvaiid If a tepant in tail eflfects any chargp up(m the estate^ 
*|^*g^ although the same is defeasible by the issue, yet if the an- 
cestor afterwards suffers a recovery of the estate the 
charge will be thereby made good. ' 
CteM- In case a tenant in tail is prevented from suflfering a 

9^1^ ^ recovery by the fraudulent conduct of the person entided 
in remainder, things will be viewed in the same light as if 
a recovery had been actually suffered. 

Therefore where A., tenant in tail, meant to suffer a 
recovery, and B., who had married the tenant in tail in 
remainder, did by force and management prevent A. from 
signing the deed to make the tenant to the praedpe; .Lord 
Thurlow's opinion was clear, that though at law B.'s wife, 
was tenant in tail, and no party to the transacticm, yet 
neither B. nor any one else could have the benefit of that 
fraud : and the jury upon an issue directed having found 

^ Dutton V. Engram, Cro. Jac. * Co. lit. 173 b. 
427. GouldweH's ca. Poph. 151. ^ 2 Vera. 234. viz. Burton v. 

5 Mod. 267. 1 Rol. Ab. 842. Jeux, and Rose v. Rose. 

" Noy, 80. in Daniel v. Upton. * See i Atk. 9. in Stapilton v. 

I Rol. Ab. sup. Stapilton. 
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Aat ite recovery was fraiiduletady prevedted, his Lordship <^^r. ijj? 
hdd, 'cvetl^niavorof a volunteer, that the tenant in tafl At to the''' 
should not take advantage of the iniquitons act, though she ^po^f^\ 
^as hot a party to it : and* the estate wals considered exactly in tasu 
as if a i*e<Jovety had beto snifeted. * ' *^ 

And where^a father by his "wiU charged lands, nrfiieh 
proved to have been previotrsly imtniled, will) an annnity 
ifi'fii^m' oP a yoiinger son ;• Arid on a purchaser^of^tbe an- • '' 

ittk^ nildangliiqmriesr respecting die title to the satne, the W\ 

MM^^h'tuft^eneMraged Mm to ph>oeM in Ms purcfitise, irtf 
the same time informing him he had heard of a setdemetift^ 
tte^^e^iHtir^d^effeM'to^^ ^ot ''->*'^'< 

1IM«B^^ ti ^6l^%fet» 

fti^^hira ^Mt ^^inlbrm Mriisdlf^ his owf^tiia^' thai- sb^^ 
M^'^ijl^liHve iiiffonned the purdiasei*'of it 5vb^4ifr came 
ttftkjtHii^oflHmi* ' > . . . : -:^.r>ft>^ ..wi^ 

IL WbSPm^itfbiis^madb bytdtiMtsin'tM^ wiutdi». 

^ ^A^WM^^Mitig binder thl^ head* the rtile has b^eh ' 
already stated to be% that whiere liie kteof the ancester4i^ 
incBRrenf^^ ahd^dbaMfidivhether it^will be f^fproflt or lois, ^ '^'''> 
Aelile'ft is^nelttib' vaHdnor void, bat only voidable! 'at 1Zl\ 

election. 

But the more striking dilRsrenbe applicable to the altera-'. Alienations 
tfons of a tenant in- tail, in respiect totheir voidable or void mewe diir- 
profierfy as regards the issuie, exists between those aliena- >"g Hfe of 
tions which may possibly commence during the life of the tail. 
tenant in tail, and those which cannot commence until after 
bin d^BtU ribe ibhaer being voidable only, and therefot^ 
capaMe of • bemg avoided or affirmed at die eleetiofit of the ' 
issue, whilst the latter are absolutely void on their Creation 
2S against' the issue) and consequently incapable of being 
confirmed by him. "^ 

' Luttrell ¥. Olmiua, cited 1 1 Ves. • Supra, page 79. 
658, 639. in Meataer v. Gillcflpie. * See 7 Mod. 26. in Machil V. 

»• Hobbs V. Norton, 1 Vera. 136. Clerk. 
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Chap. III. Jn dnler fhef^fore ihiat the alienatkm of die micestov 

Ai 96 m AovAd be iroickble onlyi it k essential that tbefe eodsts A 

y^^^ possibUify of it& filkiiig effect daring hb Kfe. Aadktueit 

m talk tiday be jpremised) Aiftt pt^iriomly to thn atetote de doak % 

a tenant in tail had in \Am m estate of Infaerttaooe^ termed 

tL ebflditiohld feet dmt ailatiite made no aheratkm in the 

^tmt I7 lakihg awAy dri^ ioheritable p ro pe i ty, but on)f 

&t^ i% so OxM, therie should be no alienation of it to the 

disinheritance of the issue in imly and seemed die rc f crok a i 

Bargain to the dotidr^ wben the issue fSuIed^r^ The conseqaenee 

2^ ^^ Aer^bre of the tenant's faaring die inheritance m hkn iiE^ 

ikiat if he eonv^ys by bargain and srie^ lease and releases* 

^dvenam to statid teised) or any ctaxvwfwaoe operadng hj 

Wf^y of grant ^ the barrgaaie% releaaee, or oovenantee^ a&- 

^if«s a base fe^ which does not detenaaae by the death 

of tenant in tail, but continues until the issue in tail makea 

an adtttal entry \ (k* briiigpf hie action t^ avoid it; fin* these 

m6de» ef cdiiVeyanei do not deprife die issiseof hb enHy^ 

since they do not operate as a discontimnmoa This baslir 

or d^tefthinabte h» hamf^vBt wHl enduie only so kng as 

there is a continuaUee of iseae voder die entatti suppcmg 

it not to hare been preriously d^eated l^ sileli isave^i 

Diafon- Biit if the tenant in tail alicna by such conveyances aa 

are calculated to effect, and in such a manner as to itovkft 

a disoondnnaace^ then die issue is precluded fitom his 

entry, and driven to his leal acdon. ^ In any of thd abeve» 

cdfiies hower<^ he ntoy at his deedon affirm the aaeestM^a 

ck>nveyance. 

Diqixjsittom^ made by tinants in tidl aie^ .of conraehi 
biildidg upon dieaoseives^ and^ genefeHy speaki]^ mw 
good OS agaonst all others exoept die ksutf fti taii^ md 

* 13 Ed. 1. €. i. k Ce« Ltfti jii a. n, ii% [irdk 

' Co. Li^ 326 b. n. (l). 327 a. n. ed.] 

(2). [17th ed.] 7 Mod. 23. 25. in * An acttidl ^atry is xiow duly 

Machil V. Clerk* necesnar^ in order to avoid a fine. 

V Goodright V. Mead and- Shil- J Ex parte BoehoOj 5 Mad. 155. 

son, 3 Burr. 1703. Doe v. Rivers, ^ Co. Lit. 325 a. 

7 1. R. 276. 
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ikoce m renaiiider and re?ersioB \ they alone being aided <^^ i^<- 
hj Ae alatiite de donis. "^ ^^ f^tke 

By way dien of exeaspHQring the present inqniry it |nay ^i9»«*<>9n« 
be stated, diatif tenant in tail exchanges lan4» and dres, it m tmL 
ia oompetent to the issue eMier to avoid or affirm the ex^ ez^m"^ 
change at hie election ; if he enten on the famd Teo^hed 
by his AQoestor in exehange, he is bound thereby during 
bis life; but hia election will not be conclusive upon his 
jfencj fop upon die second ancestor's deceaae, his issue may 
exenaae die same election, and so on todesquoties. '^ And 
altihoBgfa assets of greater value descend to die issue than 
Ae knd ii| tail, yet he Biay chooae to haire the land con* 
▼eyed away in exchange, or the land received in exchaiige 
at his dficticau "^ And in (be abave casc^ a base fee passes 
to the exchangee^ to be determined by the act of the issue 
in tail 

And if tenant in tail correnants to stand seised to the use Covenuic 
of J* St, i»ho b of hia blood, for Us lifia^ widi remainder ||^^?^ 
over to another, and dies before the remainder happens ; 
the renainder ia good till avoided by actual entry of the 
issue, because the estate for life had taken effect; and the 
iwnaiiider ndi^t have taken eflfoct during the life d the 
tenant in taiL' 

And if tenant in tail makes a lease and release to the LeMend 
uae of himself for life^ with remainder over to another ; the '^*"^- 
remainder is good till avoided, because it arises out of the 
estate of the releasee, which estate would have been good 
till avoided by die entry of the issue in tail. "^ 

And a lease granted by tenant in tail of copyhold pro- cspyhoiii 
party vrith die hud's lioenee will be voidable by the issue ' 
iataiL' 

> Bkid|.9S.iaC>odKrv.Kdsqr- went, pL so. Shep. To. 39S. [7th 

* isfidl. c. 1. ed.] Co. Lit. 51a. 

* 7 Mod.25. in Machilv. Clerk; ** 1 Co. Rep. 96b. 
and see Bro. Ab. tit. Waiver des '7 Mod. 97, 88. 
dioiei, jpl. 14. tit. Fonnedon, p]. "» 7 Mod. sap. Lord Raym. 78S. 
40. tit. £schange, ^. 15. tit. Agree- " Kitch. 166. 
ment. Sec pi. 11. tit. Assets per di* 
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Chap. III. If tenant in tail irrants an advowson, oohunoBy tithes, 

^frJ- rent in esse, remainder, or rerersion, or other thing lying 

dupotitions Jq grant, to anodier in fee, the grant is .not absolutely 

m tail. determined by his death, but the issoe in tail.inay.make the 

Gnmt! grant void, or only voidable, Bt his election ; for he may by 

entry or claim make it void, since^uch inheritances as lie in 

grant cannot by grant be discontinued, or he may avoid it 

Ekction as by fomiedon. ' If he brings a formedon for the rent, 8ic.f 

whra^ he makes the grant voidable ; but if he distruns for the 

termined. rent, or olaims it on the land, he thereby determines his 

election to make it void ; but until he makes his election^ 

the grant is not determined, for then it would prevent his 

election.^ 

And .when tenant in tail grants a rent, reveruon, com- 
mon, &€., in fise, tlie grahtee hiath an indefeasible estate 
durbg the life of tenant in tail, and after the death of 
tenant in tail it is defeasible at. the ielectibn of the issue; 
for if he comes on the land and .distrains, or by daim on 
the land • determines his election, then it is void on the 
death of tenant in tail ; for otlierwise the • warranty in* 
such case would mske a discontinuance. " 

And. when tenant in tail of a rout, reversion, &&, grants' 
it in fee with warranty, and dies ; if the issue in-tail de* 
termines his election to have it vdd, it is absolutely de» 
termined by his death, and by consequence the warranty^ 
also ; but if the issue brings a formedon, and determines: 
bis election to make the estate have continuance, and not* 
to be determined by die death of tenant in tail, then the; 
estate doth continue, and by consequence the wa^rranly ^ 
doth remain, and if assets descend, the. issue, shall be; 
No differ- barred. And there is no difference between a grant. of 

tw^nmnt ^^^^^^^^ ^^ ^^^ ^^ ^ ^"^ advowson, common, tithes, &c«, in 
in posses- posses^ioD, and a grant of tenant in tail of a remainder or 



sion and in 
reveraion* 



* Co. Lit. 327b. 3Co.Rep.84ay * For the present state of the. 
b. in ca. of fines. 7 Mod. 24. law respecting warranty, see Co. 

* 3 Co. Rep. ft4a, b. Lit. 373 b. n. (2). [nth ed.] 

* 3 Co. Rep. 85 a. 
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Feversion expectant on an estate for. life; for although in -CiiAv. IIL 
the first case the issue may have his formedon presently by ^, to <&«' 
the death of the tenant inj tail, and in the other, case/ not ^HPMd*<«» 
till after the death- o£' the taaant for life, yet it is all one, m taU, 
for by the death of the tenant in tail, the ;grant is not de- 
lennined till e\etd(m made by the issue in tail, for after 
the death of the tenant for life,, he may bring a formedon 
if he will." 

And if tenant in tail of a.rent service, reversion, or re- 
maiBder, grant the same in fee with, warning, and leave 
assets in fee simple, and die ; this is neither bar nor dis- 
continuance to the issue in tail, but he may distrain for the 
rent or service, or enter into the land after the decease of 
tenant for life. But if the issue brings a formedon in the 
descender, and admit himself out of possession,, then he 
shaU he barred by the warranty and assets. '- 

But a distinction exists between the grant by a tenant Difierence 
in tail of the thing itself entailed, and the grant of a thing ^^^^^ 
out of the thing entailed, as of a rent;, ^e former, as. we thing en. 
have seen, is voidable only, and therefore capable of being ^tofuling 
dther avoided or made good at the election of the issue; entailed. 
whilethelatter is. absolutely void xxpaa the death. (»f the 
grantor, and not capable of bang afterwards, made good*.^ 
Some cases however there are^ as we have already ^een % 
wherein the grant, by a tenant in UuL of ^something out of 
the thing enUuled will be binding upon the issue. 

It has indeed been said, that if tenant in tail grant to 
another all the aatailed proper^ in fee, he to whom the 
alienation is made hath no odier estate therein but for the 
life of tenant in tail. * But this passage must be taken in a 
qualified sense, and be construed to mean that the estate 
of the grantee is indefeasible for no longer a period than 
the life of the tenant in tail, and not that it becomes ipso 
facto void upon his death. ^ And the above authority was. 

" 5 Co. Rep. -850. ■ Sec supra, page 79. 

* Co. Lit 332b. 3 Co. Rep. 85a. * Lit. 9. 613. 
y Arg. 1 BuUt. 32. in Walter v. * Co. Lit. 331 a. ii.{l). [l7th edf] 
Bould. 
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Cbak III. 
Sect* «• 

oftemalU 
inUdU 



Vhatdis- 
positions of 
tenant in 
tail equity 
will not en- 
force upon 



What dis- 
positions 
are ?eid. 



Grant out 
of thing 
entailed. 



noticed by Hcit C. J. in dbckil v. CMt% who said, that 
ivhen tenant in tail bargained and aold^ leased and trieased, 
or covenanted to stand aeiited to nses in fee^ such convey- 
ances should pass ^ base fee, wUch should continue till 
determined by the act of the issne in tal. 

Though it seemed fortneorly to be « doiAitfid pcnnt bam 
fitr courts of equity wonld interfere in onfotcing npon ike 
issue the performance of the dispositions made by die nfr- 
cestor tenant in tail) sinse Finch C. is reported to have 
said) in a case ivbere !he xeliieved the issue agnnst n 'vdyMH 
4ary devise made by lib &ther tenant in tail, tbrtt he woidd 
never help the issue against a purehasor ^ ; yet dhe rule now 
appears to be^ that uifless the tenant in tail has had i»- 
ix>ur8e to one or other of those modes of assnraace bgr 
-which it is competent to faim to bind his isaney a ixmrt of 
equity will not deprive the issue of the riglrt which be de- 
rives from the author of the entay, by compelUsg his sub- 
mtssimi to the dispositions of his ancestor. ' 

And the better opinion seems to be^ that the sanie rule 
would be applicable as well where die ancestor -was only 
equitable tenant in tail) as where he was legid,tenaat> aifcice 
4he same rules and soleomities are as reqoistte tohai^rilig 
the former as the latter estate. ' 

III. What dispoations made iqr tenants in tail ateab<^ 
solntely void as regaifds the Issuer and incapable ef heiHg 
affirmed. 

This head of inquiry -may be hd;rcdnc^ hgr observhig, 
4hat where the act of the ancestor ia afipataitly nna- 
'ohievotis to the issue^ it becomes afaaciblriy Toid by Ub 
death. ^ 

Wehave seen that, auli^ct 'to aome dxoepted caites above 
nodc^9 tfaegrantofa thinginltcfa^ingent^ed^bab» 
« 7 Mod. 25. wWdh overruled 171. 1? Ves, 634. in Tfiiiriton v. Hitt. 
Took T. 61Sioock« i SmndL sea ton. 

•> 2 Ch. Ca. 4 Mich. 32. C.2. ' See Sug. V. & P. 177, 178, 
Anon. [5th ed.] and the authorities there 

* Powel V. Ppwd, Prec Ch. 278. referred to. 
Cavendish v. Worsley* Hob. 203, « -Aig. in %xnond8 v. Cudaiere^ 
Heitat and Fream, 2 Eq. Ca. Ab. i Show. S74. 
28. pi. 34, Ross v. Ross, 1 Ch. Ca. 
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Mlutriy Toid upon the gnaitor'r death, and iBCiq[Kibie of ^^ l^^* 
«ri»e(,aept omfinmition. " ^Tfc 



And if tenant in tail grant esUnrevs to another, .or the ^!^!!!l^' 
restore of his -woodsf diesegrants determine mdi his dei^ in uA 
And if lie acknewledges a seoegniaanoe or statote whersti^ o^^ltor 
i^B Ae hmd is eotendcd, ,the issue i9ay osst the ^anusee etumen, 
a&er die deadi >pf ihe ancestor. ' So if tenant in taiigraat ^^^. 
a cent de meffo out fxi iand, saeb fjrant will continue no lance, &c 
loiter than .during his life* ^ ^'"^^ ^ 

If tenant in twl of a manor, to which an ^dvowson is novo. 



appendant, ^pnants (the oext avoidance of the advowson, and Of next 
dks, and the issue finteia upon the mancnr, the grant Js ^adtow. 
f Old, because dbis is but a chattel, and no rent is teserved ">>>• 
iqaon it, and it is a thing which lies in grant, whereof no 
lanaedon lies. ^ 

And upon .deaMrrer in qiiare impedit, where tenant in 
tail granted an advowson to the use of -Mmself and wife, 
ani^ his ;heii8 male, and ^^ed, and ithe wife survived and 
married a seeond husband ; 4&e estate was held to be de» 
temiined bj the^death of the tenant in tail. ' 

if 4he disposition of the .tenant in tail cannot by any Dispontjon 
poenbHity idke eSost during hi» life, it wilt be void in its ^^h^w- 
wwy Gveation as against the issue, and not voidable only. log ufe of 

ITnan diis nnncMe thfi £aae flf MtuML v ffUark''^ rACMVfld ^®"*°^ '^ 
wpiiu mia -Mii M I W K iiBC Jure i gna g m , n i wc >ffg» ▼« \tV^rK cowtyou ^^a 

its adjudication, on whieh occasion llie dcMctrine applicable 
ftotthe voidable disporitioBs- of tenants in tail was very &Uy 
gone into. The case was as follows : v a -tenant in tail, 
ittiCCNisideaation of the flsarriage of his son, covenanted to 
sbmd -seised to the nse of himself fer lifie, remainder to the 
use of bis son, and the heirs nude of his body by his in- 
tended wi&i with remainders over ; and afterwards su^red 
a veoovevy. m which he himself was tenant to the prsseipe, 
and voudied over the common voudiee, and which f*e- 

^ S^upra, page 85. ^ Lord Say ▼. Bbhpp .ojf Peter- 

* IKoi. Ab. 841, 842. . borough, 1 Brownl. 161. 

) Go.Lit52rb. 3C^.iRep.85;b. ^ 7'Mod. 16. 2SaHs.61$. Lord 
^ Bowles V. Walter, l RoLRep. Raym. 778. Cq^ijchs, US^; andsee 
190, iRol.Ab. 8^J. . Seymor's ca. lo Co. Rep. 95 b. 

96 a. 2 Co. Rep. 52 a. Yelv. 51 . 
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^sl^^^^' ^^^^^y ^^^ ^ Other li&es tban those xnaitioned by the 
At to the covenant; and the uses on the I'ecoveiy were adjudged to 
*^^^ be good. And Holt C. J. in delivering the judgment of 
in utU. ' the Court, and noticing that the bargainee* releasee, or the 
cestui-que*use in a covenant to stand seised of a tenant in 
tail had a base fee, observed, that the reason why the 
covenant to stand seised in the case in question did not 
alter the estate tail was, that though the tenant in tail 
might make a conveyance of the estate in his life which 
should be good until avoided by the issue, yet any con- 
veyance he made to commence after his death should be 
void, if by possibility it might not take efifect during his 
life ; and that the estate by this covenant was to oommence 
after the death of tenant in tail. And the C. J. argued, 
that the covenant by the tenant to stiand seised to the use 
of himself was void, except it was for the sake of the re- 
mainder over ; and that the remainder being to commence 
after his death was void, and the covenant to stand seised 
to his own use could not be good for the sake of a. void 
thing: — that the estate limited to commence after the. death 
of the tenant in tail was void, because it was to commiehce 
at a time when the right of the estate out of which it would 
issue was in another person by a tide paramount the oonr 
veyance, namely, per formamdoni; and thajt the issue in 
tail had a title paramount, the title of the remainder by 
virtue of the covenant, the very minute the remainder 
woiild take effect ; and therefore to make such, an estate 
tail take effect upon the possession of the issu^ whose 
tide was paramount, would be to make an estate take 
effect by wrong Uie very minute it bad its creation. i 

And where tenant in tail covenanted to stand seised to 
the use of himself for life, remainder to the use of his eklest 
son in. fee ; .and afterwards covenanted to levy a fine to the 
use of a stranger in fee, which he levied accordingly, and 
died; on the question whether the son should have the 
land by the first covenant strengthened by the fine^ it was 
resolved in the negative ; for that when tenant in tail cove- 
nanted to stand seised to the use of himself for life, it was 



▼OIDABI<B FROM A DISABILITY OF 'SSTATE. • S9 

as much as he could lawfully do, and the liimtation over €hap. hi. 

was void, and he remained seUed as before. ° ^^ ^^ ^J* 

IV. The commission of what acts by the issue in tail <%o<»f«m« 

does and does not preclude an election to avoid or affirm ^tau, 
the voidable dispositions of the ancestor tenant in tail* | — 7^ 

Tilts inquiry isapplicaUe only to such dispositions naade upon void. 

by the ancestor teiiant in tail as fidl.under the second di- ^^!^ 

•^ , positions 

vision above considered, namely, those that are voidable ; by wiuu 
bfr where the disposition of the ancestor, absolutely deter* ^^^^^ 
mkies with his.deajth, it cannot be confirmed by the issme 
on his committing such acts as would have precluded His 
election had the ancestor's disposition been voidable only 
upon his death; So that if tenant in tail grants a rent- 
chat^ and dies, and the issue pays the rent, this shall ndt 
bind him, for the grant of the tenant in tkil is determined 
by his death, and a. thing determined is void, and a thing 
void or determined cannot be.made good by payment,.but . 

must have a new creation. ^ 

And where tenant in tail granted a rait-charge, and died, 
and the issue entered and en&ofied. another, and took .back 
an estate ; on assize brought for the rent, the land it seems 
was' considered to be discharged, p . 

. And where the ancestor discontinues the estate^ ^and Remitter, 
takes hack an estate tail from the discontinuee, rendering 
rait to him; the payment of this rent by the issue wiH^not 
be oondostve upon him, for he was remitted before and 
thereby the rent was determined. * • 

But where the isstie accepts tsnt reserved upon hb an- Acceptance 
castor's disGontiniunce^ there at seems he will be bound; ^[^"^i,. 
for it is said, that if. tenant in tiiil makes a fiBo£Bnent ren<- oontinu- 
dering rent, and dies, and the issue accepts the nent, he ^^ 
cannot during his life have a formedon. 

And if tenant in tail be of one acre of land, and he ex- Entry on 
change the same acre for another acre with a stranger in "^*°8®' 
fee, and the exchange is executed, and the tenant in tail 

*" Bec&igfield's ca. Cro. El. 895. <* Bro. Ab. tit. Charge, pi. 20.; 
2C0. Rep. 52 a. and see Plow. Com. 437. in Smith 

** Bro. Ab. tit. Barren pi. 27. v. Stapleton. 
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CXAP. III. 

Seot. 1. 
AitQthe 
diwotUiotu 
oftaumU 
intaiL 



Copyhold 
lease when 
unairoid- 
able. 



Adoption 
ofagvee- 
inent* 



dies, «nd bb issue enters into the land Idceii ia exchange 
by his father; he hadi perfiacted the exchange during liie 

So if tenant in tiul exchange kac land of leas valnef if the 
issue once agrees to it after his death, he sbiAl newr avoid 
itt as if he entecs into the baid or the like. Botif the issue 
does not^nter nor agr^ to die land taken ia eschaBge» 
whidi was with warranly, and brings his mAtm, he will 
not be barvedy for the land taken fat csohange is sot assels 
ubIcbs he enter npon itf and his briqgiqg an actioa is a 
disi^l^neement by inatter of reoonL ' 

If a copyholder of an estate tail lets the.sanie.for years 
by the lorid!s licence^ and dies, and his issue amrrenders to 
A. and his heirs ; neither the JasoenDr A. can enter and 
defeat ^he lease.* 

Though the issue is not bound by his aneegtoKs ^pnea- 
ment^ yetif he accepts and adofMs Ike aan^ he will be 
bound by it. 

As where A.,>hBKtng oapgfiiold lands by desesnt, agreed 
loceKckange the same widi B.* twho was seised .of lands an 
tail; and idie agreement hdag ^nBecntefl, A. obtained a 
decree against B. to levy afine of his estate )tail; .and en 
B.!8 daalli in ^ontenqpt &r sot obeying thedecre^ bh issue 
enteied onthe'oopyhold kods^ andeoatimiedin^iK dgoj'* 
nient(ef the same; it nnsjield thatitheiissnef byaoocptoig 
ilie i^gieenienit hadjmade the same hisown^ andsaaabennd 
byit.^ 

fieneraliOther acts comftiitled ^by the issee^ wUch will 
faafedkeeffiKt of detefmigflng Ms daotion one way or .the 
others are casUy dedodUe firom ;precadii^ anatogeus in- 
iquiries, and will sseadily present ^themselves to »the mind :af 
the reader* 



4 Perk. 8. 294. 

' 'Bro. Ab. tit.^EschaDge| pL IS, 

• Kitcb. !iS6. 



^ See supra, page 86. 

" Row y. Row, 1 Ch. Ch. ITK 
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SSCTION 2« 

Ilection xtmsidered in apjXication to leases made by tenants 
in fail, not warranted by the stattite qfp2. H.S. c. 28. 

A lease Sat years made fay tautot 'in lafl after the imssiiig 
of €lie fetatale deidrnt ^ "was not tkadntety binimg far ji 
langer period -dranbis own life; hat upon Jib 4ead^ Ae 
same did noC^ in oonseqaenoe of the cstent of ids imenst 
IB die sntaBed ipraperty^ beoailie absolute^ iwM asagaiwt 
die isdtte in tail, Imt ▼oidabie oaljv nd lit was diextsfeae 
ia idle decdon «oftho issoeeidier to avoid «be lease in te«o^ 
orto ocsmrei^ sis ^VGsdaUe •cfaacaelw* into a imadmme and 
indefeaaibie iODe. Widi vespect loareror to dmse in xe^ 
rauoder aaid jeaessioiiy vmA lease, imlessitbadita creadon 
in a tnode'M'ktfebjr a >disoaiidnnBiioe was eflacted, aeoes- 
sariljrtdotMBiiied midliedeadi -and fidhare ^of issne of die 
tenairtai lad.*' 

l^he fltatirte of SS.dEi. 8. c. 88. iin efibct ^enaded^ idwt aH 
leases aaade'bv nersons hawnr laanr astate of inherilanBaJn 
ftoHdil, tferaqperiad aot -aaneading dineikos or tweaty-wiK 
jiSBiay ttnd pomjasMng dtt aoserd odier leqnisita ifaevaia 
spmfipi^ shoidd be bindhig upon Aeinscimi and dttir 
issaeioitail.' 

If dteii^a igase bemade JbyB tenant in <aiisit die>piaiionl Whatkucs 
db^ lioc oonfanadbieto diembwre atatnte^ it is «3cposod to ^J["^ 
die same &jiflitjr'of bdng defeated -by die issue iniaU as 
attended -ieaaes made ipxior 1k» the statute^ ond is ooas^ 
quendy void os voidable at die elecdon of the issne. And 
^ijgh no rent})e reserved upon isuch a lease the ^same is 

* Ift'Ed. 1. c, 1. Madiil t. Clerk, i P. Wms. 144. 

^ Woodroff v.Chreemirood, Noy, in Bale v. Colman. Shcp. To. 26S, 

As. 4 Bac. Ab. 1«. 'Bro. Ab. tit. {Tth ed.] 

Accept, pi. 19. 3 Bl. 'Com. 51S. * Leines tnr tenants in tail of 

Bridg. 28. Lord Raym. 780. Dy. copyhold lands are not within ^us 

46. ^. 9. 299. pi. 42. Y*Mo<)r 25. xn statute. See Cro. Car. 44. 
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As to the 

voidable 

ieasesqf 

ienantsm 

tail. 



latter, be- 
tween 
leases for a 
freehold 
and chattel 
interest. . 



Cbaf. IIL voidable only, and not void, because the issue may affirm 
it by acceptance of fealty. ^ 

But authorities'] are to be met with which induce the 
conclusion, that leases made by tenants in tail, and not 
warranted by the statute of d2. H. S^ are not all of them 
voidable by the issue upon the ancestor's death, but that 
some become absolutely void upon that event, and in- 
Difierence ^capable of being kept on foot by the issue. And herein a 
looa^ distihction it seems must be taken between leases of thmgs 
things ly. 4]%igin fiverv, and of tMngs lying in grant; and as to tlie 
mg in^ivery ^^^^^^ between leases made thereof for a freehold interest, 
grant ; and m^d those made for. a chattel interest. And first, with re*^ 

m^ to the 

spect to things lying in livery, it appears that all such 
leases made thereof as are not sustainable under the statute 
are voidable only upon the death of thie tenant in tail,' and 
consequently form a subject of election to the issue. Se* 
eohdly, with respect to things lying, in grant, the\opinioti 
dedueible from the books seems to be, that if tenant in tail 
makes a; freehold lease tfaeceo^ the same will' not upon his 
death be sustainable either by the common or statute law, 
but will be; void as against die issue, and incapable' of 
being made good hy acci^itance^of rent or other oonfirma^ 
(ofyfict; void'bythe common. low, becanse out of things 
inoorfioreal no rent can be reserved*, and on a fi-eehokl, 
lease no action of debt will lie^;' void' under the statute 
law, because the S2. H. 8. extends only to hereditaments 
wfaereouta rmt may be reserved, and: the statute of 5. 0. 8. 
e* 1?., by which an action of debt for the recovery of rent 
is provided, applies solely to fineehold leases made by eccle* 
parsons.^ But thirdly, if tenant in tail makes 

for lives of incorporeal heredita- 
ments^ about which there seems 
to exist a doabt, then such leases 
mufat perhajps be held voidable 
omy. It seems to be considered 
that the statute has enabled lay 
impropriJEitors to make leases of 
their tithes for life, and to bring 
debt for the rent. See 2 Sauna. 
305 a. In n.(l2). [4th ed.] 



' 4 Bac. Ab. 24. 

■Bnt rent ma^ be reserved by 
the king out of incorporeal here- 
ditaments. See Co. lit. 47 a. n. 
(l).[17thed.] 

* Co. Lit. 44 b. 47 a. and n.(4). 
ibid. [i7th ed.] Hawk. Ab. Co. 
Lit. 73. 

^ But if the Stat, of 8 Ann. c. 1 4. 
s. 4. be held to extend to leases 
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I 

a lease for a chattel interest of things lying in grant, it ^*^^' m^- 
appears that the same will not be void iqx>n. his death as jstotke 
against the issue^ but voidable only; for although no distress !^^^ 
can be made- for any rent that may be reserved theriaon, tenanttin 

yet an actioii of debt will lie^ and so the lessee is not with-^* ^^'^ '^ 

out remedy^ 

Such further observations therefore as are about to be 
submitted are applicable to. those leases only made by 
tenants in tail, which upon their deaths assume a voidable 
charfieter with/ respect to the. issue.' These. observations - 
wiU be. as .follows : . 

L Where an election does and does not arise to the issue 
in .tail to avdid leases made by the ancestor tenant in tail, 
not warranted by the statute of.S2H.8., and as to the 
nature of the election. 

. II. The commission of what acts by the. issue in tail 
does and does not.preclude an election to avoid leases, 
made by the ancestor teniant in tail, not warranted by the» 
statute. « 

. Thbu^ it beclear that a lease made.by tenant in .tail* Lease to 
to commence after his deadi is void ab initio ^ yet if a ^"^^ 
lease be^ made by tenant in tail to.commoioeih futuro*, oftenantiu 
and. which may possibly con^menoe during his life, and lie- ^^^^ * 
dies, before its conunencement, though such lease is said to; oommenoe 
be merely void .against the issuer yet it is c^mble of being ^^^^^ 
made good at his election by acceptance of rent, or by 'dis«« able by 
triiuning and. avowry, or- other ^acts Which amount ^to'an "^^ 
admksion of thCc lease, and esitc^ and preclude, him ^m; 
duaffirmingat*^' A^. if tenant in tell leaseth for years to. 
commence at Michaelmas next following^ rendering rent,^ 
and dies before Michaelmas, and the issue enters into the: 
residue of the land descended ; yet he may make this lease 

* Shep.To. S78. [7th ed.] 4 Bac. . « 7 Mod. 26. in Machil v. Clerk. 
Ab. 70, 71. '2 Salk. 620.' In same ca. ' Dy. 279.x 

' See 3rd resol. in Symonds v. in pi. (7). 
Cudmore, Carth. 258.; and see ^Symonds v. Cudmore, supra., 
supra, pa: 87. 1 Rol. Ab* 84j. 
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(^4ff. IIL fpoi dy acoeptance of rent ofUr Mrhnrfmi^ bccaoBe his 
Asi9ike deotion was not caome before. < 

^^ And U WW Slid hgr Holt C. J» in ddiveipii^ the ofkmak 

te^m oi the Court in MtuM v. (3erk\ that if tenant ki tail 
^ ^ nudkes a future leaae fiir j^bxb^ which bjr pnanhiKty ma j 

OHnmence during the life of tenant in taO, it it not Toid^ 

but voidable as to the isaae^ 
ElMtkmto Ti^powerofdiaaffirnunf the voidable leaaea of taaanfea 
^^iQ^^ in tail commencing in presati caqnotiti^ipearabe.eiefw 
^ |n pne- eised by the alienees of the iaeue in tail» in oonaeqnence of 
tnmsfer- ^^ "ght of election not being transferable fay act cf the 

''*'^' If dierefore a tanant in tA makes a iPoidsUe lease finr 
life or years^ and dies^ and the issue aliens the land by fine 
before affirmation or disaffirmadon of the leaae by aeoqi&« 
anoe or eotiy ; the oonusee cannotavoid audi leasee becanse 
the same being voidalde only fay estry, the fine operatea to 
dcatroy the zig^t of entry; and the power vhioli the issue 
had of avoiding the lease is not communicated to the 
comisee by the fine^ sinoa it cannot be tsamforred to a 
stranger imy more dum a tight of action*^ 

So if the tenant in tail l^^iMffflf after such lease had 
levied.a fine to the serernoner, the latter oonld not have 
avoUed the lease so long es the issue ie tail contiKned^ by 
rsasoe iof the n^t of entiy not beh^ c^iaUe of tnnsn 
mission.^ 

And where tenant in tail befeee the statute of uses made 
a feoffiaent to the use of himself in fee^ and he and faia 
feofieea made a lease for year% rendering rent, and aftar«^ 
wards the statute was made^ and the tenant in tsfl died- 
seised, and hb issue aliened the land by fine b^reentiy. 

« S Daay. Ab.l97. i Siiow.984. pi. 5. Hutt. 84. 9 Rol. Rqi. 490. 

^ % Solk, 620, 498. 1 SboWt 376. 

* I ftoL Rep. 40X 5 Leon, 154, i W.Jo. 62.\ and see t JRol.Ab. 

Cadee and Ofivef^s ca. 4 Mod. 5. 845. W. Jo. 60. Itutt. 84. Qto. 

in Symonds ▼• Cudmore. Crocker Jac. ^^B, 5 DanT. Ab. 197. Cud- 

T.Kiiieff W.Jo. 60. Co. lit. 46b. more v. Betison, Sid. 6^. 4 Bac. 

n. (2). [i7th ed.] Cro. Jac. 688. Ab. ss. 
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made upon the tesnoovy or my lecetpt of rent^ and the ^^^^^^ 
aKoKe accefMfced the nent; cm the question whether the jtt0tk$ 
atienee coidd afterwaide ii^vdd the kese, the belter opioion ^'^ 
w$s that he should nei^er aivoid hf whether he had reoeiyed temMtmm 
the rent or not. '^ *^ 

And if there be lessee for VSsf remainder to^ B. in tail, 
who leases to C. for jeats, ta ceimnenfie after the death ef 
tenant fiar hfe^ and thensaftrsaemBmon reooirerj torD.* 
and dies ; tlie kase far years is good against IX^ 

But though tfie power of eleetion to ainiid a lease in Conm if 
prmsenti canaot be tnussfared by act (rf Ae perty ; yet k jl^ll^^'*^ 
seems that the nower of electioD to woid a lease made to AitnrcK 
conuDenoe in fiituto is capable of being ao transferred* 

Hius itia said, if tenant in tail nndms a lease lor finr^ 
years, to commence ten years after, reserfing renl^ and 
diss, and dM issue enters and enfeoflSk A*, and on die 
SEipiintion ef die ten yessa the lessee enters; if A. accepts 
the tent^ the ksse is good, for he diall have the sadie 
eisction dmt the issue in tail had» etdmr to nudm it good 
or aMsd it; and it could not be known whether the issue 
by his entry airwlsd the leaaa ^ 

And where a man, seised in iee» made a lease for nusetgr- 
nine yeara if iiepee persons so long lived, dwn setded the 
rarejrsion uposi hiasaelf in t«l, with power to make ho a oa 
tor t#entyKme years^ and then made socb a lease and 
died; and the son, who was the issue in tail, levied a finey 
and sold the revensioDc k is said diet it seamed to die 
Court that on the determination of die fiat lease die 
esBUses n^t wroid the second lease, beeanse it unss. never 
in the election of the tenant in tail or of his issue to avoid 
1^ they haptbg conveyed away their estates before die 
second lease was to commence : and a difi^rence was taken 
between a voidable ksse by tenant in tail to co«am^e9ceIn 
prsesenti, and a lease tQ commence at a day to come; for 

^ 0y^ 6U fk 17. 3 Built. 44. *> Co.Ut,46b. P1qw.C<»^<37. 
4Bsc«Abvaa Bri<%* 97« ui'€s« ^rf* Oy* J(i. Ia par» pi ^7. iRoLAb*. 
Cvofker ?; IWdpy. 831. 848. 

^ J}f* 51b. in Qwr. dted Ireai 
Noy*» lect. 
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taU. 



Effect of 
€*lcctum 
wfaeresuc- 
ceflsion of 
claimanta. 



that if tenant in tail made a lease to eomnlende in pnesenU, 
and conveyed away his estate by fine, the conusee must 
hold it charged with such lease ; but that if it were to com- 
mence in futuroy it was otherwise, because it could not be 
avoided before the commencement '^ 

It is stated indeed to have been the opinion of three 
justices in the case ofS^numds v. Cudtnore% that the power 
to avoid or affirm leases was personal to the issue in tail, 
and could not be transferred. But upon this point Holt C. J. 
was against them, and the determination of it seems not to 
have been necessary to the decision of the case. 

Where there is a succession of claimants, it . seems that 
the election of the one first coming in to avoid or oonfirm 
a voidable lease will not conclude the election of those 
coming in after. 

Thus if a tenant in tail under coverture makes a lease 
voidable by the issuer and dies, and his widow is afterwards- 
widowed of the land demised ; although she may avoid the 
lease during her tenancy, yet the issue in tail may at his 
election, ei^er restore its existence after . her death by 
acceptance of rent and waver of the possession^ or may. 
continue the avoidance of it. ^ 

But' if tenant in tail make a voidable leas^ and after- 
wards take wife, and die without issue^ leaving his wife 
with child of a son, and the wife afterwards recover dower 
of the same land ; she before the son's birth shall not avoid 
the lease, for her estate is quodammodo a continuance of 
part of the estate tail. ^ 

And if tenant in tail leases for years reserving rent, and* 



* Opee V. Thomaniu, Sid,' 2G0. 
But ' the statement- of * die case b 
from that g^ven by Dolben J. in 
4 Mod. 6.9 and where he says that 
no' judgment was given ; and Key- 
ling is reported to have said, that 
the conusee should have advantage 
of election as well as the issue; 
and s« 1 Keb. 778. Sir Gliomas 
Rayro. 152* 3 Danv. Ab. 195. 



** Carth. S57. 4 Mod. l. Flow. 

Com. 456, Skin. .284. 311. 528. 
1 Show. 570. Holt, 666. Salk.538. 
pL S. 1 Freem. 509. 9 Danv. Abw^ 

196. 

p 7 Co. Rep. Sb. 

« 7 Co. Rep. 9a. Bridg. 28. So 
it b said, that a lease by f'naat in 
tail aV(Mded by the issue will be 
revived against tenant in dower. 
See Co. Lit. 51 a. n. (2). [17th ed.] 
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afterwards takes 11^9 and dies without issne; as to him in C"^* ™^ 
the reversion the lease is merely void ; but if he endows a» to the 
the wife of the tenant in tail of the land, as to her she is ^^f^ 
in ci the estate of her baron, and the lease is revived. ' tenmu u 

Again, if tenant in tail makes a lease for years, voidable ^' 
by the issne, and dies without issuer but leaving his wife 
enf einte of a son, and the donor enters and avoids the 
leas^ and after the birth of the son the lessee re-enters; 
the issue at full age may by acceptance of rent affirm, or at 
his election avoid the lease. ' 

And where a toiant in tail made leases of certain houses, 
which leases were voidable by the issue in tail ; it was re- 
solved, that though the king in right of wardship should 
have avoided the leases, yet his avoidance did not invalidate 
the leases so absolutely that the heirs in tail, after the king^s 
interest determined^ coidd not make them good by ac- 
ceptance of the rent. And when voidable leases being Whenvoid- 
void for a time should be always avoided, and when not, llj^^l^i^"^ 
this difi^reoce was taken, namely, when the interest of him aToid«d, 
who made the avoidance was but for part of the term, so "^^ "^ 
that it appeared a reudue remained; and when he who 
made the avoidance avoids the whole interest, so that it 
appeared no. residue could remain; and in the principal 
case it appeared, that after the kingfs interest determined^ 
there remained a residue of the term. ^ 

If a woman tenant in tail makes a voidable lease for Lease un- 
years, and afterwards marries and has issue, and then dies; ^^<».^i« 
the issue cannot avoid the lease during the life of the bus* nancy by 
band, he being tenant by the curtesy. cort«y. 

As where a woman tenant in tail made a lease for years, 
and after took husband, and they had issuer and then the 
wife died ; it was resolved that the issue could not avoid, 
this lease during the life of the husband, because he was 
tenant by the curtesy of the freehold and reversion ex- 
pectant thereupon: and that though the husband should 

' Co. lit. 46 a. * Earl of Bedford's ca« 7 Co. 

« 7 Co. Rep. 8b. Co. Lit. 46a. Rep. 7b. 
Godb. 525. 

H 
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sttrrendep his estate by tiie oarteqr to the issne^ yet tWe^ 
same would not help the issue to avoid the lease till the 
husband's death, because his estate as teaaiit by the curtesy 
was a continuance of his wife's estate^ and so long as that 
lasted, the issue's time for avoiding the lease was not come ; 
and that notwithstandiog the surrender^ yet as to the lessee 
who was a stranger, the estate by the curtesy had stSl ui 
existence and continuance a& if no surrender had been 
made, for that he, being a stranger, should not suffer by 
such voluntary act of the tenant by the curtesy. ^ 

And where a woman tenant in tail made a lease for 
years not warranted by the statute^ and afterwards took 
husband, had issue, and died; and the husband being 
tenant by the curtesy surrendered to the issue ; it was held 
that the issue coitld not avoid the lease during the life <^ 
tibe tenant by the curtesy, for the tenant was in tis a 
purchaser. " 

IL The commission of what acts by the issue In tail does 
and does not preclude an election to avoid leases Buide by 
the ancestor tenant in tail, net warranted by the statute. 

In addition to what may be collected upon this subject 
from the inquiry we have just been makings it may be 
added, that if tenant in tail makes a lease for twenty 
years ^> and dies, and the issue accepts rent from the 
lessee; this amounts to a confirmation kX the lease, and 
precludes his election to avoid the same. And if in this 
case the lessee had assigned over five acres of die leased 
land to another fen: the residue of the twenty years, and 
the. issue had accepted rent from the assignee^ this would 
also have amounted to a eonfimation of the entire lease, 
because the assignee as to the five acres stood in the place 
of the lessee. ^ 



« Dy. 46 b. in mar. to pi. 9. 51b. ^ 4 Leon. sup. Powtreli's ca. 
in mar. to pL 17. 763. pi. sis. Co. 0«r. 83. 

Lit. 538 b. 4 Leon. 200. pL 321. * Or any other term. See 
Dal. 65. pi. 28. 4 Bac. Ab. 2B. Bridg. 28. 
quaere Mo. 8. pi. 30. is contra. * 4 Bee. Ab. Id, 20. e aqd s^e 

Butler and ElakePs ca. 3 Leon. 271. 
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Sb if the imw in tail after the daath of liis anoeitor Cbaw. iil 
sKcns b^re entry or ireoeipt of rent» die alienee has no ^, ^ tke' 
power of a^oidinir the lease, because it was only vddable f'*''^ 
by the aitry of the issue. temmmum 

And where a tenant for life and the remainder num m *° ^ 
tail made« lease for lifis, remainder for life; the acocptanoe AtteH^tioii 
of i^nt by the issue in tail from the lessee for life was ^ ^ ^ 
held to be an affirmance as well of the first lease as of that 
in remainder. ' 

And if a tenant in tail makes a TmdaUe lease, and after* Recowy. 
wards suffers a recovery, Aat lets in die lease and makes it 
good." 

As to the commission of what acts by the issue does not Noibj ae- 
preclude an elecdon to disaffirm the voidable leases of his ^^^"^^^ 
ancestor ; if tenant in taS makes a lease for twenty years, under- 
and die lessee makes a lease for ten years, and the tenant in ""^* 
tail dies, and the issue accepts rent from the underJessee; 
tbis does not amount to a confirmation of the lease, because 
it was not obligatory on the underJessee to pay his rent to 
the issoe^ and he is answerable for it orar again to his 
immediate lessor; tl|e acoqptance th^refoxe by the issue 
does not predode hipi from his elecdon to avoid or confirm 
the lease. * ' 

And the acceptance of rent, which is not due to the Noraocept- 
acceptor, will not bind him. ^^ 

As if land be given to husband «id wife, and the heirs due. 
of the body of die husband, who makes a lease for years, 
and dies ; die acceptance of rrat by the issue in the wifo^s 
lifetime does not preclude htm from avoiding the lease 
upon her death, for at the tane of the acceptance no rent 
was due to him. ^ 

So LiCfrd Coke lays it down as bis Mh rule upon the 
leanmg of estoppels, diat a man shall not be concluded 
1^ aoceptanee or the like befinre the title^ accrued. ^ 

' Gec^es v. Coites, l Leon. * 4 Bac. Ab. 19, 20. 
943. ^ sCo. Rep. 64 b. 

■ See 1 Atk. 9. • Co. Lit. 352 b. 

.H 2 
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CttAv. IIL C*lie acceptance of rent by the issue upon the ancestor's 

At to ike ^^^^s% may be prevented having the eflfect df confirming 

wndMe (he Same, by reason of the doctrine of remitter. 

iemanttm . Therefore where tenant in tail made a feoffinent to the 

^' use of himself in fee, and after made a lease for years 

Morbjad rendering rent, and died; the acceptance of rent by the 

renT^ ^ issue was* held not to confirm the lease, since he was re* 

ramitter. mitted to the estate tail by descent; and the lease bdmg 

created out of the fee acquired by the feoffinent, the de« 

feasance of that estate by. the remitter involved in it the 

overthrow of the excrescent interest ^ 



Section S^ 

Election considered in application to dispositions affecting the 

property of femes<aoert. 

The power which a husband acquires over the freehold 
and inheritance of the wife by marriage is of such a nature 
as to render- the dispositions made by him solely, or them 
jointly,.of that property, conclusive upon them during the 
coverture. 

But upon l^e husband's death, these dispositions, if not 
efiected by those means whereby it ia competent: to femesi- 
covert to bind themselves, are fi>r the most part voidable 
by the wife and her heirs, and consequently capable of 
being eitlier avoided or affirmed at election,* By the 
common law, if the conveyance of the wife-s estate by the 
husband alone, or jointly with her, operated as a discon** 
tinuance, the wife and her heirs, upon the death of the 
husband, were disabled from resuming the property aliened 
by making an entry thereupon, and were for that purpose 
eompelled to have recourse to a real action : the statute of 
32. H. 8. ' gave an entry to the wife and her heirs in all 

^ Mo. 846. pi. 1143. 4Bac. Ab. ^ 8.6. explained by 34. & 3^. 
21. H. 8. C.22. 

* 2 Rol. Ab. 346, 347. 



: YOIBAKiK FROM A DISABILITY OF. ESTATE. 101 

cases.where her freehold had been discontinued during the Chaf.iii. 
Gorertare, and by whatsoever means, excepting by fines ^ttodispo^ 
kyied 1^ the husband, and wife wherennto she was party f^°^ 
and privy; and to which we may add recoveries ^uly property nf 
sufifered by them. And it is obsei:vable, that though the ^^|^, 

statute makes mention of a feofiinent or other acts done hy ^ 

the husband only, yet a joint fec^fment made by husband 
and wife <^ her freehold has been held to be within the 
meaning though not within the letter of the statute, being 
in substance the act of the husband only. ^ And the 
statute has been held to extend to dbcontinnanoes alone. ^ 

The inquiries upon the present subject may be as 
follows : 

I. What dispositions made by husband and wife jointly, 
or by him solely, of her freehold or inheritance during the 
coverture^ are voidable in respect to the wife and her heirs 
upon the determination of the coverture; and where an 
dlection wises to the wife and her heirs to avoid or affirm 
sudi dispositions. 

'li. The commission of what acts by the wife or her 
keirs does and does not preclude .im exerdse of such 
election. 

I. Whether the dispositions made by theiiusband alone, Wliatdi». 
or together with his wife, of her freehold or inheritance, ^^^u 
be^^cffected by those instruments which work a discon- "ble. 
tinuance, (excepting fines and recoveries dulydevied and 
su£Pered,) or by those which transfar the possession only, 
and not the right of possession, the better opinion s^ms 
to. be^ that an election in either case arises to the wife and 
her heirs upon £he determinJEition of the coverture, either to 
avoid such disporitions l^ entering upon the pr«^rly con- 
veyed away, or to coiifirm and adopt them. 

'If then a husband and wife make a feoffment of her Feoffment 
knd rendering rent, and she after his death accept the and wife, 
xent, she will be bound by the feoffment. ^ 

< Cq. Lit. 32ea. ^ See S Co. Rep. 7S b. m Ghreen- 

ley's ca. 
* Bro. Ab. tit. Cuisa vita, pi. I. 

H 3 
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And if a huihmd enfeoff a Btnmger of land wfaeiwif be 
k aeised in right of his wife» and take back an estate to 
hiBi and his wife and a thifd person in fee,, and they three 
join in an wcfaange of tlie sune land finr other hinds to » 
sthu^er in fee^ and the exchange is ea^ecotec^ and she on 
hcfr husband's death ooeupies the hnds taken in exchanga 
With tJ^is oth^ third person ; hereby the exdumge is made 
goody sinee the wife was a grantor in the exdienge. ^ 

So if husband and wife by indantom bargain rad sell 
the Isnd of the wife, rendering rent ; it is a good deed of 
the wife^ because she may afiarwturda accept the rent and 
make the deed good ^ 

Again it is said, that if a husband seised in right fA his 
wife exchange Unds» aUd by the exchange gi?e a fee 
Minple; this is good until it be avmded by the wife after 
the death of her husband* ^ But Brooke say% that if 
husband and wife seised in her right make an ^cchange^ 
and iXL die husband's deatibi the wife agree to the exdiange^ 
she will be bound thereby; yet that it seems if the husband 
make an jexdiange without his wife^ ihere she will not be 
bound by 0atry or agreenienl^ any more than [^by accepti* 
ance of rent on the lease of the husband alone, for theas 
are toid against her where she is not a party, and voidable 
where she is. "* 

And in the Toudistone we find it said,' that if husband 
jdnd wife ebcchange the lands of the wife for other land, and 
she after her husband's death agrees to it, and enteta upon 
the land taken in exchange; hereby the exchange is mad« 
good against her and her heirs : bat that if the husband 
akme makes an exchange of his wife's land, and die '^Sxt 
his death agrees to il, and enters into the land» it aseras 
this will not make the exchange good. * 

By the two latter of the foregoii^ autfaorilies respectfaig 
an exchange of the wife's land, the sam^ if made by die 



i Shep. To. 300. [7th ed.] Perk. « Co. Lit. 51a. l Rol. Ab. 811.; 

s« 293. and see Perk. 8. 379. 

^ Cro. £1. 769. pi. 12. in Skip* >" Bro. Ab. tit. Exchange, pi. 9. 
with V. Sleeil. *» Shep. To. 300. [7th ed.] 
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fausbuidi aiose^ seems to be tiieatfd as absolately iroid m P^- m* 
jigBiiiit the wife and l»er beiirs upon the husband's deathy m to di^ 
and incapable of confirmation; while by those immediately ^^^ ^' 
precedin j^ it is treated as voidable only. prcpert^ of 

Now as to such things belonging to the wife as lie in -^^^ 
grant we hate Lord Coke's authority for showing, that 



althoi^h the wife is not made a party to the husband's by h!!!d^Dd 
disposition of them, ^for so the passage seems to inferi) of thiags 
the same does not upon his or. her decease become so p^'^ 
absolutely ^oid that it cannot be afterwards cootioued by 
lier or heirs ; feff he says, that if a husband seised in Tighit 
<^f his wife of a r^nt, or any thing which lies in gtfant, by 
•deed grant it in fe^ it is not absolutely determined by tl^ 
^eath of the husband, for that the wife hath eledtion 10 
>determiile it and make it void, or by lM*ii]|^ug ^ her writ 
to make it voidable, or by -claim on the land to moke it 
ivoid; and that if a husband makes a lease for years, and Soralease 
releases to the lessee and his lieirs, it is not absolutely 
determined by the death of the husband, but As void or 
^voidable at the election of the wife."^ 

With respect however to dispositions made by the hus^ 
^and of such property belonging to his wife as lies ia 
jgrant^ adifierence seems to be taken between the grant by 
liim of a thing in esse lying in grant, and the grant of A 
thing de novo out o£ her land: the former we have seen is 
^<MdaUe by the wife and her heirs; but as to the latter it Grant by 
is said, that if a husband grants a rent in fee out of his thing de^ 
mfe's land, 4t is absdutely void apon his death. ^ novo void 

The GoncluMon deducible from die foregoing autlMNrities ^^. 
upon the whoie seems to be, that with respect to all such 
idiapositions as are made of the freehold property of a feme 
dumg coverture, and to which ^th ^e and her husband 
are parties, an election may be ^cercised by the wife and 
h«r h&XH upon the husband's death, ^ther to avoid or 
affirm (be same, {exo^t such dispositions have been e0ected 
t)y those conveyances which are absolutely conclusive upon 

** 5 Co. Rep. 85 b. 86 a. Co. Lit. p 3 Co. Rep. S£b. 

527 b. 

H 4 
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CW. IIL the wife and her heirs.) But as to those dispositions in 
At to dkpo^ which the wife is not joined as are made of things lying in 
»^«^ UTCry,theauthoritiesappeartobeconflictuigupoaAepoint 
property of whether they become absolatelj void upon the hosband's 
•^^^ death, <x voidabk only. 

"^ 7 It at least seems clear, that whenever the disposition 

Biumoe^'y ^^^sAe by the husband alone operates as a discontinuance, 

huriMnd the same will not so absolutely determine upon his own gt 

S^ '' ' bis wife's death as to be incapable of confirmation by her 

or her heirs, but will be voidaUe only; and this seems 

fully proved by tbe circumstance of an entry to avoid such 

disposition b^ng given by tiie statute^ in substitution for 

the previous remedy by action. And tiiat dispositions made 

by tiie husband alone of things lying in grant, if in esse^ are 

voidable only, but if of things de naooy are absolutely void 

And, sem- opon his death. The better opinion also seems to be. that 

diapaflitioo$ ^1 ^ucfa dispositions of tilings lying in livery made by tiie 

by him of husbaud alouc as do not work a discontinuance are void- 

ttunfft m 

Mvery. able only upon his death, and do not so absolutely deter- 
mine upon tiiat event as to be incapable of subsequent con- 
firmation by itiie wife or her heirs, though the authorities 
are not as we have seen in unison upon the point. ^ 
Contract by If a husband contract for the sale of an estate whereof 
fpii^bUe. he Is seised in right of his wife, and die^ tiiere seems to be 
no doubt but that the wife may, if she think prop^, 
abandon the contract in toto. ' But no case has beoi met 
with in express determination of the question, whether she 
can compel the purchaser to perform the contract. The 
point was incidently touched upon in a recent case, but 
did not require a decision.' It would seem however, from 
analogy to the cases wherein the wife may elect either 
to avoid or affirm the absolute dispositicms made of her 
estate during tiie coverture, that a similar election may 
Mso be ^cercised by her in avoiding or affirming contracts 
made of that estate during the coverture^ and that therefore 

» 

<i See 1 Pr. Abs. 336. * Humphreys v. Hollis, 1 J^c^TS. 

•■ Bryan v. Woolley> sBro. P. 

(>• 38 i • 
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*. W-Pd *.pcKl«-««p«*« ■*!*«-.; A. =-m 
die time of entering into the contract, he knows, or may ju to dupo- 
be presumed to know, the leiral consequences incident to a ^*^'**^ Hf- 
pu^hase of the pn^ ofTmar^ woman, and cannot S^**^ 
iberefore complain of. the want of mutuality on his side, in *^!!!r 

bdng unable to compel a performance of the contract by 

her. 

Some dispositions however there are affecting the wife's AVhi^dift. 
freehold, capable of being made during coverture, which j^bi^ir 
will be binding upon herself and her heirs when that state ^pon wile* 
of disability has ceased to exist 

Therefore if a fine be levied or recovery suffered by Dedantum 
husband and wife, and a declaration of the uses thereof be ^^!^^ 
made by the husband alone^ the same will be binding upon alone ac- ^ 
Ae wife, unless she dissents therefrom during the covers mdw^oL 

ture* * coverture. 

And if upon a partition made between two coparceners Fimiika. 
and th^r husbands, the allotmaits be of equal yeariy valuer 
such partition cannot be afterwards avoided, since they are 
compellable by. law to make partition. But if the part 
allotted to the one be less in value than the part allotted to 
the other, though the. same shall stand good during the 
lives of the husbands, yet after the death . of the husband 
of her who had the lesser part, she may .enter upon her 
sister's part, and defeat the partition. ^ 

Also a partition by force of tiie king's .writ, and judgment 
thereupon given^ will bind thefemes*covert for ever, though 
the parts were not of equal annual value, because made by 
authority of law. " 

And. if a husband seised of land in right of his wife, Assign. 
]v4iereof B. ihe wife of A. is dowable, assign the third part do^ by 
thereof to B. for her dower, the assignment will be binding husband. 
upon the wife of the assignor. ^ 

-* See l8t resoi. in Beokwith's ca. * Co. Lit. 171 a. This oompal* 

S Co. Rep. 56 b. 1 Pr. Aba. 958^ sory mode of effectinff a partition 

\ Pr. CSonr. 314. is nearly become obsolete. 

■ Lit. 88. ^56;^ ^57. Co, Lit ^ Perk. s. 399. Co. Lit. 35 a. 

;70b.i7ia. n.(3.)[l7thed.] 
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OiUf. iil Wlim tfie custom of miw tAwns and boroiiriii antlio- 
jif lo dii^ ™Bt oonveyaiices of iIm ertates of femes^eowrt to be made 
tUkmt ^ without fine or vecofwexy^ Mch oonvaymctti will be cob* 
pnperty if dasiTe upoD them whan the ooteitore ceases. 
^H^ And sarroiden by ftmes-covcrl of leases aflbcting their 

pfopBity puiauant to Ae statute of fid* G« 2. c* dl» will be 

uioM^y sustaini^le^ though not effected through the medium of 
wife WW- eidier a fine or recofery. 

^|^{^^ ' A feme^covert may also execute a jpow^p whetber ap* 
B^ <tehitt> pendant^ in gross^ or simply coUafeei^alp withoilt floe or r»> 
Ezeeution covervy and without h^ husband's conourreno^ IImmu^ 
^0%,^^ fl|»* ^ disability of coverture be not diqiebsed wilh *; attd as 
pendant, in ^^ ^^^ copyhold BA fifeehold estele& ^ And she may 
oDUatend. ooQTey an estate as the attorney of anotbeiv and in the 
Coftvey. same numner as her principal mig^t have doa^ whose 
!^^niey! conveyance indeed that of the attorney is considered to be'« 
CoKf^ She may also convey in performance of a condition * £ and 
perform, "^^y forfeit a Conditional gifL ^ 

^<^.o^ Neither will coverture be any more an excuse in oaae of 

^r: fi«d, than h.fimcy«r for though thebwpr««rib«fcnnJ 

no protec- conveyances and assuranees for the sales and conttacla of 

t^r^ i«6miB »d ft««-oorert. wMch ««y pemm who c<tti»et. 

With them is presumed to know; yet whte their right is 

secret^ and not known to the purehieer^ but to AewMelveB^ 

or to such others wh6 will not give the purchaser notice of 

sndi rights so that tbart is no huAes in him^ a court of 

equity will relieve agamst that rights if the person interested 

will not give the ptaicbaeer n^itioe of it, knowing he is 

about to purchase. ^ 

wfai'N' €S^ A cme may exist, whei^, in Joonseqiiemse of the pn^udice 

^^^^ which might odierwise muU; to third persons, a w% has 

* Sug. Pow. 155. But see 1 Pa» * See 2 Ves* jun. 560. in hadj 
Abs. 340. Cavan v. Pulteney. 

y Driver v. Thompson, 4 Taunt. « See supra, page 54. 

a»4>. '^ Savage v. Foster^ sMod. 36.; 

« Bug. Pow. 154. lPr.Ab6.3S3» and see eVes. isu in Evans r. 

* W. Jo. 137» 13S. 1 Rol. Ab. Bicknell. 2 Mad. 451. in Cory v» 
421. 2RoLRep.68. firo. Ab.tit. Gettches. 

Cui in vit&y pi. 1 5. 



an el^etioli to nvoid a dkpoctitiaii made of bet eaiale by Qimf. iii» 
benelf and busbaod during covertufe^ tfaougb the 8ul)j)eGt jst^diq^- 
^ it be of a chattel nature; formiiig therefore an ex« f*^^ 
cepdoa to the general rule that the husband may dispose pnperfy ^ 
of all his wife's chattels as well real as pei^sonaL ^^ 

As if a woman guardian in soci^ marries, akidj6ins ^ 

wUh her husband by indenture in making a lease for years ^^ Xi^ 
of the ^rd's lahds ; after her husband's death she may n»7 be 
avoid this lease: for though the husband has ikbsolute 
power to dispose of all chattels either real or poaonal 
whereof be is possessed in right c^ his wift^ and the ward^ 
ship' of the body and land is but A chattel; yet the wifii 
J3eing possessed of it in right of the infant^ and aOcoantable 
to hiinfor the profits when he comes of age^ the husband's 
disposition shall not bind after his death, but she may 
avoid the lease in right of the infimt, whose guardkn she 
still continues to bew * 

The same election which a wife and het heirs mar ex** Bispooi- 
vercise upon the death d her husband in ayoidiDg or con- p^^ 
Arming the voidi^le dispositioms made of her estate ^^ii^ 
4oring ooterture» she and her bars may ako eictecaie at coy^tae 
Ae like period witb reftrenee to property acquired by ^^^^ 
herseflr and husband joindy^ or by helf soleljs louring tltt 
^eontinuance of the covettore. ' 

Thus if hmds are giiren to husband and wife^ and the 
lieirs of jthe husband^ who dies ; the wife may disagiee to 
this estate made during the eovertmrd^ and then it will ba 
an.estatd to thehufafaaildBndhis hein ab initic^ and so she 
shall have her dower thereof: and die bringing a writ of 
4ower will ooestitute a iiSsagreement to lake by purdkasebf 

And if the estate be made to die husband and wife for 
vthe life of the husbmd» remdtider to the i%ht heirs of the 
husbalAd ; thou^ the estate vipoA the husband's death be 
vdetermined and gone^ yet it has been thought that the 
wife may disagree to the same by bringing a writ of 
jdower.** 

« Co. Lit. 551 a. 1 Rol. Ab. SiS^ < Perk. s. 352* 3 Co* Rep. 27b. 
' 2 Bl. Com, 292, ^95. * Peik. s. 3$3, 



by wife. 
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Cnap. III. Agmin, if a lease for years be made to husbahd and wife 

Jsltot&po' I'^ndering rent ; upon Uie husband's death, the wife may 

nHons afi. either avoid or affirm the lease at her election ; and if she 

'p^^y ff agrees to it, debt lies against her for all the arreikrs incurred 

femM- in the life of tiie husband. * 

.......^ And by all reservations depending upon land leased to 

baron and feme by indenture^ as re-entry and doubling the 
rent for non-payment, or a fine. nomine poenae, the feme 
will be bound if she agree to the lease; but by a collateral 
covenant, or obligation in the same indenture to bind.them 
in a. sum in gross, as by a covenant chai^g the person, 
and' not:the land leased, or an obligation for n<»i*payinenl; 
of the rent, or to give such surety as the counsel of the 
lessor should devise^ or by grant to distrain in other land, 
she will not be bound. ^ 

. And if baron and feme accept a fine^ rendering rent; if 

she agree to the estate after the death of the baron,- she 

will be charged with the rent ^ 

Purcliaie If a feme covert purchase an estate, (not acting under a 

▼oid^ie by P^^^^ ^^ ^^^ purpose,) her husband may either avoid <»r 

bi]«band, adopt the purchase at his election; and if the former, 

li^,^ ' spay mamtain trover for the purchase money : but if lie 

neither agree, nor disagree to the purpbase, the same will be 

effectual : and though the husband may have agreed to Ibe 

purchase, * yet after his death the wife may exercise a-stmilar 

dection either in avoiding: or confirming it: and if she do 

not agreeto it, her heiis may wave it ' 

Election to - IL Hie commission of what acts by the wife or her heirs 

abie^d^- does and does not preclude:an exercise of election to avoid 

sitions or affirm, the voidable dispositions made of her estate 

wben deter- j • _, 

nrin^. dunng coverture. 

Not by ac- '^^ ^ ^^» ^^ acceptance by the wife after her husband's 

ceptance of death of rent reserved upon a feoffment made of her free- 
rent upon 

* 1 Rol. Ab. 349. ^ 1 Rol. Ab. S49. 

J Bro. Ab. tit. Coverture, pi. 11. ^ Garbrandy. Allen, 1 Ld..Raym. 

tit. Covenant, pi. 6. ; and see ibid. 224. Co. Lit 3a. Bamfatherv.Jor- 

tit. B^rre, pi. 27. 1 Brownl. 51. dan, Doug. 451. [5d ed J Sug. V. 

2 ilrid. 71 . Shep. To. 1 78. [7th ed.] & P. 502. [5th ed.] 
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hold daring coverture^ but to which she was no party^ will ^V^ ^^^ 

not be the means of rendering the instrument conclusive j($ to t^i»» 

upon her, which would have been the case had she been f^^^ 

made'atMirty to it. " propaiy of 

But upon the joint feoffment of the husband and wife *^^ 
of her estate, a distinction appears to exist, in regard to her — — • 

sabsequent agreement thereto, between a covenant con^ byhui- 

tained in the indenture on the part of him to whom the b«id:but 

sameismad^ and a reservation. As if husband and wife contri 

sell the land of the wife, and make a fedflment) and the upon feoff- 

▼endee by the same indenture covenants to pay an annuity h^nd 

to them during their lives, and the wife upon die husband's «>^ ^^^ 
death accepts theamiuity; this has been said to be no bar 
in cai in vit& % being by covenant or annuity and not as 
reservation or rent. ^ And the same di£ference, if law, it 
might be expected would equally prevail between covenants 
and reservations contained in other voidable instruments in 
regard to the wife's subsequent confirmation thereof. 

If husbfltnd and wife make an exchange of her land, and ^7 ^'^ 

upon his death she enter and occupy, she will be bound clwng^ 
thereby ; contra if she wave it, and do not occupy. ^ 

So if upon an unequal partition made between two co- Byentrf 

parceners and their husbands, after the death of the hus^^ equaiVr- 

band of her who bad the lesser part, she enter thereupon ^^^'^' 
and agree thereto, she will be bound by the partition, the 
the same being voidable only. ^ 

And if lands be ^ven to husband and wife in tail, and ^y ®°^ 

the husband aliens the same to the use of himself and his pertj ac 

heirs, and afterwards devises them to his wife for life, and 9""*^ ^"'- 

: ing cover* 

dies, and the wife enters^ claiming by word the estate for ture. 
life ; this, is a good disagreement to the estate of inherit- 
ance^ and a good agreement to the estate for life. ' 

■ Bro. Ab. tit. Accep. pi. 1. But ' Bro. Ab. tit Barre, pi. 27. tit; 

quser« if this be law. Eschange, pi. 9. Keil. 10 a* Perk. 

" Qusere, nor will it bar an en- s. 290. 

try since the stat. 32 H.' 8. *> Lit. ss. %S6, 257. Co. Lit. 170b. 

"* Bro. Ab. tit. Cui invito, pi. 1., 171a. 

and see 1 Rol. Rep. 81. in arg. ' 3 Co. Rep. 26 b. 
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C^AA IIL Ji^ instrttinaDt voidable by thci wi^ may abo be vendered 
ji$ to ittpo.. good by reaaoa of her laches. 

"f^^- Thus wherea fine bad been levied by husband and wife» 

propaiy ff and a declaration of the uses thereof made in fitvoar c^ a 

<^^^ purchaser by the husband ahHi€^ and no olher deed was 

— ^ shown declaring different Aises, and the uses dedared did 

J kdMs. j^ ^^ g^^^^ ^1^^^ ^ ^^ intendeds and the wife ao* 

quieseed in the declaration fisur fifteen years after her 
husband's death ; the Court of Cbaneeiy disoiissed a bill 
by which it was attempted to set suoh dedaration aside.* 
By fine. A fine levied by the wife upon the husband's death oT 

her estate which was discontinued daring the covertor^ 
previously to her entering therenpoUf will preelode her 
fiK>m afterwards doing so< 

For where husband and wife were tenants in special tfulf 
with remaindeys oter» mad the hushrod ^scodtinued uid 
died» and after his death the wife levied a fine ; it was r^ 
solved that the fine had strengthened the disconlinuanoe 
made by the husband^ so that, she could not enter to be 
remitted. * 

And it may be obscarved, that if a feme<4$overt kvy a 

fine hf hersdf as a feme sole of land whereof she is seised 

in fee» to another and his heirs; if the husband n^lect to 

enter» the fine will bind the wife lyad her heirs; but if he 

enter and die, the conusee shall not have the land; finr 

by the entry of the husband^ the whole estate of the ccMiusQe 

was defeated* and the old estate of the wife revested in her, 

and the husband seized c^ the whole estate as in the right 

of his wife. ^ 

yoidabi0 The propel^ period for the wife and her heirs to make aa 

wSTtolSB ^^ ^P^^ ^^ estate which has been conveyed away 

avoided. during coverture by such means as are not oonclnttve 

upon her depends upon the circumstance whether she or 

her husband was the longer liver: if she outlives her 

husband, then the period for making the entry is upon the 

' Swanton v. Raven, 3 Atk. 105. ** 7 Co. Rep. s a. b. 
* Nicholas Moor^'9 ca. Palm. 
565. 2R0I. Rep.311. 



wmMBis MOM A musnAtt 6w awatb. Ill 

deoeme of the husband; but if be surviwB his wife, the C!kA». in.' 
period proper for the heirs of the wife to make an entry is ^5 lo d^^^MK 
npoa her decease. Bat if the husband is entitled to be ^^ ^- 

fscttms the 

tenant by the curtesy, then the time for entering is sus- proper^ y 
pended until after his* death. Thus Lord Coke says, if -{^^ 

the hnsbend hath issue, and maketh a feoffinent in fee of 

his wife's land, and the wife dieth, the heir of the wife idia]l 
not enter during the husband's life either by tiie common 
law or by the statute. " 

Though the principle that a feme-Covert has no power Contracts 
to make a contract without her husband ^ seems to be oon^ ^^ert ^ 
tradicted by the case of Baker v. ChUd% wherein it is re- ▼•i^abie, 
ported to have been said by the Courts that where a feme- 
covert, by agreement made with her husband, was to sur- 
render or levy a fine, though the husband died before it 
was done, equity would compel the woman to perform the 
agreement ; yet this was stated by counsel in the case of 
Thayer v. Ootdd to be falsely reported, and to have been 
no more than a recommendation by the Court, the parties 
being present and consenting, to a referee, to make an end 
of the affidr between the parties by his private aw^rd, which 
was to be final. ^ 

But though, generally speakings a feme is net bound by When 
her agreement made during coverture, yet if when a widow ^°^^ "^^^' 
she acts according to such agreement, she will be bound by 
it.' It seems however, that if her acting when a widow 
may be indifiTerently applied either to her former interest 
or to her agreement, she shall not be concluded by it. ^ 



It was intended to introduce at this place a section, 
wherda election should be considered in application to the 

* Co. Lit. S26a. " a feme and her fansband agreed to 
^ 1 Sid. 190. an inclosure, she w^s bound by it 

* 9 Vern. 61, 1 Bq. Oa, Ab. 62. e?en as to her jointure; and Lady 
|4. 9. Winnington's ca. is eited. 

' 1 Atk. 617.; and see Amb* 498. * Maynard ▼. Moseley^ l Ch, Ca. 

where it is f«d, that the note of 2^5. 

Bi^er y. Child was very loose. In * Thomas v. Lane, S Ch. Ca. 27. 
3 Veni.SS5.it is sok), that where 
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Cbat. III. doctrine cf remiiier^ and with pardcnlar reference to dis-> 
; positions affecting the property of femes-covert as con- 
nected therewith : but in consequence of the very rare 
occurrence of that doctrine, and of its having been akeady 
treated of in a much esteemed work^ it has been deemed 
proper to omit the section which had been prepared for. 
the purpose. 



Section 4* 

Election considered in Application to Leases made of the 
Property of Femes^'Caoert^ not warranted bff the Statute of 
S2. H. 8. c. 28. 

WbatleMCi By the common law, if husband and wife were seised of 
we void. ^Q estate of freehold or inheritance in right of the wife^ 
and they jointly had made a lease for life or years of that 
estate by deed, the same continued indefeasible during the 
joint lives only of the husband and wife ; but upon his 
« death, such lease did not, by reason of the interest the 

husband acquired in his wife's freehold by marriage, be- 
come absolutely void, but it might have been either avoided 
or rendered good at the election of the wife if she survived 
her husband, and of her heirs if she died in his life-time. ^ 
And so it seems the law may be considered to have been 
with reference to freehold leases made by the husband 
solely. ^' But whether a lease for years made by the hus- 
band alone of the wife's freehold was so absolutely void 
upon his death, as to be incapable of being adopted by the 
wife and her heirs by the commission of some confirmatory 
act on the happening of that event, or was voidf^b^e only % 
is a point upon whidi the bqpks are much at variance. 

> See 1 Rop. Husb* and Wife, ' See supra, pajge 104. 

67. et seq. * The authonties treatioe such 

* Bro. Ab. tit.Banrey pi. 27. tit. a lease as void are, Bro. Ab.tit. 

Accep. pi. 6. 10. tit. Leases, pi. 24. Accep. pi. 1. 6. tit. Eschange, pi. 9L 

tit. Receit, pi. 70. Keil. lo. 1 Rol. tit. Aire, pi. 27. tit. Leases, pi.S4. 

Ab.349. Cro.Jac. 56 J. Lit. s. 594. 2 Co. Rep. 77 b. Sbep, To. 881. 

4 Bac. Ab. 15.. 2 And. 3. in Ful- [7th ed.] Such a lease is also 

wood's ca. treated as void in 1 Rop. Husb. six^ 
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In Lord Coke's reports it is said to have beeniadjudged Chap. ni. 
in a case to which reference is there made^ thi^t where & juto votd- 
hosband was seised of land in the riirht of his wife, and °^fJ^^' 
made a lease to A. for twenty-one years, and afterwards perty if 
together with his wife lened a fine sur conusance, &c. to -^|^, 

B. and his heirs, and died, — the lease was ended by his 

death, and should he avoided by the conusee^ since the 
husband joined but for conformity and necessity. ' In the 
Touchstone also it is laid down, that if at the common law 
the husband had made a lease of his wife's land, and died, 
the lease had been void, and that so the law still was. ^ In 
the case however of Jordan v. Wikes \ a lease for years 
made by the husband alone of his wife's lands was held 
not to be determined nor void upon the husband's death, 
but voidably only ; and so the law is laid down clearly to 
be in Bacon's Abridgment ^ : and it is elsewhere said, that 
if a man makes a lease for years of his wife's land, and 
dies, the lease is not void before entry made by the wife, 
for that possession ought to be avoided by possession, and 
such possession ought to be gained by entry. ^ In this 
conflict of authorities it may not be considered going too 
far to state it as a prevalent opinion of the present day, 
that the leases under immediate consideration are voidable 
oidy upon the husband's death, and therefore capable of 
bang either avoided or affirmed at the election of the wife 
and her hdrs, and are not absolutely void. 
' It has been suggested, that the cases may perhaps be 
reconciled by distinguishing between leases for life and 
years '^; that in the former case, as the estate commenced by 
livery, it can only be avoided by entry ; but that in the 
latter, the lease is absolutely void and determined by the 

Wife^ 93, 94,; and see n. (a), ibid. Ab. 388, 389. 1 Rol. Rep. 402. 

[3d ed.]. The authorities treating 4 Bulst. 275. 

soch a lease as voidable onlv are, > Sfaep. To. 281. [7th ed.] But 

Bro. Abu tit. Accep. pi. 10. Jordan Mr. Preston's opinion is contra. 

T. Wike», Cro. Jac. 332. 1 Rol. Ab. ^ Cro. Jac. 352,; and see i Rol. 

768. Hob. 5. 4 Bac. Ab. 13. Plow. Ab. 768. Hob. 5. 

Com. 137. 4 Leon. 15. in Harvey * 4 Bac Ab. 13. 

and Thomas, per Gawdy J. ^ Plow. Com. 137. 

'2 Co. Rep. 77 b. J andseelRol. ^ See2Saun. 180. n.(9.)[5decl.] 

J 
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CyAP. III. husband's death : and upon an e^mmiiiation of the autho* 
jU to void" r^ties the conclusion arrived at is, that the law upon the 
a^ekase$ point IS not SO clearly agreed, as in Bacon's Abridgment ^ 
perty of it is represented to be. 
fem^ The argument of those who would contend that such 

leases are voidable only seems to acquire some stroigth 

from the circumstance of an action of debt being maiptain- 
able by the husband ^r rent reserved upon a lease for 
years made by himself alone of his wife's land before entry 
by her heir ^ ; and from its being said, that if a man seised 
of land in right of his wife lease the same for years, ren- 
dering rent, and the wife dies without having had any issue 
by him, whereby he is no tenant by the curtesy, but his 
estate is determined, yet he may avow for the rent before 
the heir hath made his actual entry, ° From the language 
of the proviso in the statute of 32. H. 8. c. 28. s. 3* a fair 
inference is also deducible, that the framers of it conceived 
the leases of the husband alone to be voidable only. 

If a lease made of the wife's freehold by feojBfment or 
grant was for the life of the lessee, it was voidable at com- 
mon law by action only, since a discontinuance was thereby 
effected ; if it was for a chattel interest, or for the life of 
the wife, it was voidable either by her entry or (action. 

By the statute of 32. H. 8. c.28. it was enacted, that all 
leases made of property whereof husband and wife were 
seised for any estate of inheritance in fee simple or fee 
tail in her right, or whereof he was seised jointly with her, 
should be effectual against the wife and her heirs, so that 
the wife where she had the sole inheritance in the pr<^)^rty 
leased joined therein % and provided that such leases did 
not exceed the term of twenty one years or three liv^ 
and in other respects complied with the statute ; and, as 
before observed p, the statute also gave an entry to the wife 

'Supra. 12 J. 8T.R.489. 495. ^Bac.Ab. 

" See 1 Rol. Rep. 402. 4Bulst, 17. 
273. * Smith V. Trinder, Cro. Car. 22. 

■ See Vaiigh. 46. in Dixon v. p Supra, page 100. 
Harrison. Bro. Ab. tit. Avow. pi. 
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and her heirs in cases where her freehold had been dis* <^ha». nr. 
oondnned during the coverture and removed the necessity as to void'' 
of resort being had to a real action. * aMe leases 

If then a lease be now made of the wife's freehold or perty of 
inheritance by herself and husband, or as it seems by him f^^'- 

■^ •' covert* 

alone, and does not in all respects comply with the reqai- :- 

sitioDs of the above-mentioned statnte, in either case the 
same will be voidable only, and may be either avoided or 
affirmed by the wife and her heirs at election. 

With respect however to leases of things lying in grant, LeasMof 
and to which the enabling statute of 32. H. 8. does not p^^JJJJ?^ 
extend, the same distinction that has been taken in a not war- 
former page as to leases made by tenants in tail of incor- ^utc ^ 
poreal prop^ly would seem equally applicable to leases of "^^ "^^ 
sudi property belonging to femes-covert, namely, that the yoidable. 
same, if made for a freehold interest, are void upon the de- 
termination of the coverture, if for a chattel interest, are 
voidable only upon that event. ^ And for the purpose of 
avoiding repetition, redourse may be had to what has been 
already said upon the point in the place alluded to. ' 

Some further observations may be made with reference 
to such leases as are voidable under the following divisions : 

I. As to the election which arises to the wife and those 
claiming under her, upon the death of the husband, to 
avoid leases made of her freehold or inheritance during 
tiie coverture by him solely, or by them jointly, and not 
warranted by the statute of 82. H. 8. 

II. As to the commission of what acts by the wife, or those 
elaiming under her, do and do not preclude such election. 

I. It may in the first place be observed, that previously 
to the statute of 32. H. 8., the law, in reference to parol 
leases made by husband and wife of her estate reserving 
rent, seems to have been, that though the wife had received 
rent thereupon afler her husband's death, yet such ac- 
ceptance would not have precluded her from avoiding the 

« See Drybutterv. Bartholomew, *" See supra, page 92. 
infra, pege 119. 

I 2 
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At to void' 
able leases 
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peri^of 
Jemesm 
covettm 



Right of 

avoiding 

present 

voidable 

lease not 

assignable. 



But trans- 
ini»ible by 
act of law. 



lease, unless made by indenture, since her consent was Said 
to be requisite to the commencement of the lease, which 
ought to have been by deed. ' But all discussions upon 
parol leases were in a great measure supcgrsedod by the 
statute of frauds \ which provides, that all leases of land, 
except those not exceeding the term of three years, must 
be in writing, and signed by the parties or their agents 
lawfully authorized. 

As die right of election to avoid a present lease made 
by tenant in tail appears, from what has been before said % 
not capable of being assigned ; so the right of election to 
avoid a similar lease made by husband and wife of the 
wife's lands is it would seem not assignable. 

For where the husband and wife made a lease of ninety- 
nine years by indenture of the wife's lauds, and afterwards 
joined in levying a fine of the reversion to a stranger; it 
seems to have been thought, though no decision was come 
tQ upon die point, that the conusee should hold subject to 
the lease; for that the same being made by indenture was 
not absolutely void, but only voidable by the wife after her 
husband's death; and that her joining in a fine of the 
reversion before her time of election came destroyed her 
power of decdon, and could not transfer a like power to 
the conusee, being a thing merely in acdon. " 

But the power of election which the wife hath to avoid 
a voidable lease made during coverture is suscepdble of 
transmission by act of law, as by the second marriage of 
the wife. 

Thus where a husband and wife made a lease for years 
by indenture of the wife's lands, rendering rent, and the 
lessee entered, and the husband, before the day for pay- 
ment of rent, died, and the wife before the day took a 
second husband, who accepted the rent, and died ; it was 
held that the wife could not now avoid the lease, for that 
by her second marriage she had transferred her power of 



• Dy. 91. in pi. 15. 

«9« vy* 2. C. o* 

" Supra, page 94. 



' Cadee and Oliver's ca, 3 Leon. 
1 53. Cro. El. 1 52. 4 Bac. Ab. 1 5, 

16. 
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avoiding it to ber husband, and tbat bis acceptance of rent ^"^p* ll^- 
bound her, as ber own before such marriage would bave a* to voUL- 
done. " ^Sff.^**' 

' This power of election however is exerciseable only by peny of 
the wife and those claiming in privity through her, and •{^^" 
not by those who claim under a title paramount to the — — 

^"®' ^ Toidable 

As where husband and wife (in her right) and a third la»e mj 
person were jointenants for the life of the wife and such 
third person, and the husband and wife let their moiety hj 
indenture for twenty-one years, and on the 'wife's death the 
surviving jointenant entered ; the Court held the lease to 
be good, and to bind the survivor, and that it was as a 
lease made by the wife until she, ot one claiming in privity 
by her, avoided it1)y entry, which could not be done by 
the other jointenant, who was paramount the wife, and not 
under her. * 

' If the wife dies before her husband, the same election 
and power which she would have had on surviving her 
husband of avoiding or affirming voidable leases made 
during the coverture descends upon her issue or heir, and 
such leases continue good until avoided by those who 
derive title through the wife. 

So that where a woman tenant in tail, having issue by a 
former husband, aftel* his death married a second husband, 
and they by indenture joined in a lease for years of the 
wife's lands, rendering rent; and then the wife died with- 
out issue by the second husband, whereby he was not 
entitled to curtesy: until the issue by the first husband 
entered, the lease continued good. ^ 

The lease of baron and feme will be voidable only, and Lease of 
not absolutely vwd, tliough no rent be reserved thereupon. Jj^%^. 
For where baron and feme joined in a lea^ without re- able, 

* Dy. 159. pi. 36.; and see mar. Jac.417. pi. 6. sBiilst. 272. iRoI. 

ibid. iRol. Ab.475. 2 Rol. Rep. Rep.40l.44l. 1 Rol.Ab. 592. 

132. ^ 4 Bac. Ab. 17. Jeffrey v. Guy, 

" Smallman v. Agborrow, Cro. Ydv. 78.; but see 8 T. R. 493. 

I 3 
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serving ^y rent; on the question whether it was a good 
lease, it was objected that it could not be mad^ good by 
the feme by any acceptance, and therefore it was not tl^o 
lease of the feme any more than if it was by an in&nt and 
no rent reserved, which had been a void lease'' : but it was 
ruled tp be contrary of a baron and feme, for that the 
baron had power, and that the feme joining in the leas^ 
the same was iiiot void, for she might affirm it by bringing 
a writ of waste, or accepting feal^. ^ 
. The before-mentioned statute of 32. H. 8. has been held 
pot to extend to copyhold property. ^ If then a l^ase ^ 
years be granted by ^ husband of his wife's copyhpld 
estate^ which the custom of the manor does not wanraBt» 
the j9ame is voidable by the wife upon the husband's death, 
and her entry will purge the forfeiture induced by the 
lease, *^ ' 

II. The inquiry into what acts committed by the wife and 
those claiming in privity under her do and do. not pre- 
clude an election to invalidate or affirm voidable leases 
inade during coverture hath been anticipated to a certain 
extent by the correspondii^ parallel inquiries : but some 
cases and distinctions applicable to the present inquiry 
may be here introduced. 

' If an abator marries with the right heir, and has issue 
by her, atid makes a lease fi>r life, rendering rait, and he 
and his wife die, the issue has the mere right on the part 
of bis mother; and yet if he accept the rent, and make 
acquittance, it shall estop him and his heirs from avoiding 
the lease in respect of the recompence. ^ 

So the wife's receipt of rent aocruuig due after her hu£K~ 
band's death is one of the most obvious acts of con- 
^mation. Therefore if baron and feme join in a lease of 
the land of the feme, rendering rent, and the baron dies 

» But it now seems, that the *» See Cro. Car. 44. • 

lease of an infant is voidable only, *• Saverne v. Smith, Cro. Car. 7., 

though no rent be reserved there- 2 Rol. Rep. 561. Cro. El. 149.' 

upon ; see supra, page 60. i Rol. Ab. 509. 

* Hut. 102. ^ 8 Co. Rep. 54 b. > 
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and the feme afterwards accepts the rent, she shall be Cjiaf. ill. 

*'«"™- Js to void- 

Again it is said, if baron and feme lease the land of the ^^ ^^^' 
feme for life, it is her lease for the time, for by the receipt ^/y ^ 
of rent after the baron's death the lease is affirmed. ' And J^""^' 
she will be liable to a covenant. ^ ! 



Accordingly, where baron and feme leased lands of the 
feme for the lives of three persons and the life of the sur- 
vivor, rendering rent, and made livery in person, and the 
feme upon the baron's death received the rent; the lease 
was resolved to be good and binding apon the feme. ^ 

And where by a marriage-setdement land was limited to 
the use of the wife for life, remainder as she by deed or 
will attested by three witnesses should appoint, with rever- 
sion to herself in fee, and she and her husband granted a 
lease of part of the settled estate to the defendant, but the 
same was attested by two witnesses only ; such lease was 
held to be voidable by the wife on her husband's death, 
and her receipt of rent accruing afterwards to be a con- 
firmation of it.^ 

But where baron and feme made a mortgage by lease when not 
for 1000 years without fine of a share in the New River, \l^^^ 
whereof they were seised in her right, reserving a pepper- profits. 
com rent; and after the baron's death she received the 
profits, and paid the interest ; a bill of foreclosure brought 
by the mortgagee was dismissed by the Master of the Rolls, 
he holding that in this case there was no acceptance, and 
the lease was of an incorporeal thing out of which rent 
could not be reserved ; and that the same expiring by the 
husband's death, the mortgage was thereby also deter- 
mined, and nothing remaining to foreclose: but he ob- 
served, that if there had been a rent reserved, the feme's 
acceptance of it wpuld have affirmed the lease. ^ 

• Bro. Ab. tit. Accep. pi. 6. Kdl. ** Greenwood v. Tyber, Cro. Jac. 
10a. 2 And. 42. sLeon. 271. 563. 

' Bro. Ab. tit. Resceit, pi. 70. * Doe v. WeHer, 7 T. R. 478. 

» Wootton V. Hele, 1 Mod. 271. ^ Drybutter v. Bartholomew, 

2F.Wm8. 127. 
1 4* 
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Where however a demise was made by baron and feme 
by way of mortgage for ninety-nine years of certdn bouses 
belonging to the feme, without any fine being levied thereof^ 
and the femei after the husband's death, re-delivered the 
deed; it was held that such re-delivery was a sufficient 
confirmation of the deed to bind her, without its being 
re*executed or re-attested; and that circumstances alone 
might be equivalent to such re-delivery. ^ 

The consequence of the wife's disagreement to a voidable 
lease made by herself and baron is, that things will be 
viewed in the same light as if no such lease had been 

m 

made. 

As where baron and feme, seised in tail, made a lease 
reserving rent, and upon the baron's death she entered 
and died, and the lessee entered and committed waste; 
upon action brought by the issue in tail, counting of a 
lease made by baron and feme, and the defendant pleading 
that the baron and feme did not demise, issue was joined ; 
and it was adjudged against the plainti£^ because the feme 
had election to agree or disagree to the lease, and that 
when she disagreed, it was the same thing as if it had 
never been her act ^ 



Section 5. 

Election considered in application to the dispositions of 
spiritual corporations sole and aggregate. 

J3y the common law, and previous to the statutable enact- 
ments after noticed, bishops, with the confirmation of the 
dean and chapter, parsons and vicars, with consent of the 
patron and ordinary, and other sole corporations, with the 
concurrence and confirmation of the persons who had the 

^ Goodright V. Straphan and > Thetford v. Thetford, 1 And. 
others, Cowp. 201. As to deli- 220. 
very, see Co. Lit. 36 a. Perk. s. 1 54. 
2Rol.Ab.26.pl. 2. 
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guardianship of the fee^ might make leases tor years or for CiiAr^ in. 
liyes, gifts in tail, or estates in fee of their respective pos- j, i^ ,^' 
sessions, without any limitation or control. If any such tx^f^ftfe dif. 
dispositions were made without the requisite sanction, they ^rUuai 
were either void or voidable at the election of the persons c^ffraHtms 
who came .in next succession to those by whom the pro* aggregate. 
perty bad beoi so disposed oL ^ And corporations aggre- " 

gate might dispose of their estates in what manner soever 
they pleased, without the sanction of any other persons. ^ 

By the statute of 32. H. 8. c. 28. it was in effect enacted, 
that leases made by persons having any estate of inheritance 
either. in fee-simple or fee»tail in right of their churches, 
(except parsons and vicars,) and complying with the several 
requisites therein mentioned, should, without the concur- 
rence of any other persons, be binding upon the lessors 
and th^r successcnrs. 

This statute, which extended to sole corporations only, 
made no alteration in the common law respecting the 
ability of such corporations to dispose of their properly 
howsoever they thought proper, so that the dispositions 
thereof received the confirmation of the persons competent 
to give the same; its effect. was only to authorize the 
creation of the specific estates mentioned therein, without 
requiring that confirmation which before its enactment was 
requisite to make such estates indefeasible. 

With the view therefore of partially restraining such 
general power of disposition, the statutes of 1. Eliz. c. 19. 
and 13. Eliz.. c. 10. were passed^; the former of which 
enacted, that all gifts, grants, feoffments, fines, or other 
conveyances made by archbishops and bishops of their re* 
spective possessions, (which include even those confirmed 
by the dean and chapter,) other than for the term of 

" Co. Lit. 44 a. 2 BL Com.318. 57.G. 3. c 99., and 2 Bl. Com. 520. 

Compl. Incumb. 424, 425. 4 Bac. A lease made to a spiritual per* 

Ab.39. son against 21 H.8. c. 15. is not 

^ Compl. Incumb. 427. absolutely void as between the 

° And see statutes 15. El. c. 20., lessor and lessee, but voidable only. 

14. El. c. 11., 18. El. c. 6. 11., See l Leon. 309. 5Keb. 436.; and 

43. El. C. 9., 39. & 40. G. 3. C. 41., see 57. G. 5. c. 99. 
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0B4r. III« twenty-one years or three lives from dieir oommencemetitj 
Asi»the and whereupon the accustomed yearly rent or more shonld 
tfoi^^ be reserved, should be void^^ The latter tsi the above 
^hid^ statutes extended the restriotioiis laid upon archbishops 
corporatiaM ^^^ biidioDs bv the iormer one to all other eodesiastical 

90*6 itnU 

aggwgate. persous^ whether corporations sole or aggr^ate. 

It is observable, that lay corporations aggregate^ such as 
maycMT and aldermen, baiUff and burgesses^ are miaffiscled 
by any of' the befiire*mentioned statutes. ^ Nether do 
they extend to rectories, and tithes that are im{»opriated 
and become lay fee, and remain in the hands of laymen, 
who may deal wkh them as with any other ii^eritanoes 
whereof they are seised. ' 

And if a parsonage be of a copyhold manor, which it 
may, parsons and vicars, as well as other ecdemstioal per^ 
sons, may grant copies for life^ in tail, or in fee^ accor^ng 
to the custom of the manor, notwithstanding the above- 
mentioned statutes.' And grants by biiBfhops and odiet 
ecclesiastical persons of ancient offices and fees are not 
within the 32. H. 8., nor are they restramed by the statutes 
of 1. and lS.£ltz., but remain as at common law, and con-» 
sequendy, if made with the requisite confirmation, will be 
binding upon the juioeessors. ^ 
Whatleaaei The in&Tsnces to be drawn from what has been said 
l^iriuua respecting the ability of corporations^ sole and aggregate^ 
corpora- |o dispose of their property are, as regards our present 
oraggre- purposcy tiist all leases made by bishops or other sole 
^idabiTat •P*"*'*®^ corporations under the restrictive ^provisions of 
eiecaon. the two last^mentimied statutes must, if not warranted by 
the S2» H. 8. c. 28., have the confirmation of the dean and 
diapter or other persons competent to give such con^ 
firmation, in ord^ to make them binding upon tfaesuc*^ 

p Grants to Uie crown were ex- ' 4 Co. Rep. 23b* 24 & l Rol. 

pressly exeq)ted out of this act, R^. 202, 205. 4Bac.AI>.72, 73. 

but Mich exception was afterwards ' Co. Lit. 44 a., and n. (1.) ibid^ 

removed by st. 1. Jac. 1 . c. d. [l 7th ed.] Sir John Trelawney v. 

<! 1 Sid. 1 62. Bishop of Winchester, 1 B4inr. 2] 9. 

' 4Bac.Ab. 97. 5 Bac. Ab. 183. Shep. To. 282. 

[7th ed.} 
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oewprs^ tbe oeceBsitjr of au^ oonfiimatiqa luit being ^^'J*^^^ 
removed by ^tber pf the said atatates.'* If iheD leases j»^tke 
made either by corporations sole or aggr^ate do not «M<f".^<^ 
comply with the requisitioiia qi the statutes of I,, and tptntwa 
13. Eliz.9 andy if made by sole corporaticms) are not sus* ^ITZlT^ 
taioable under the provisions of the statute S3. H. 8.» they okp^t"^* 
will be subject to the same defeasibility as attended the """^"^ 
dispositions of oorporationa not having the requisite con- 
firmation at conpmon law* which wa9» that of being ^their 
void or voidable at the electioii of the successors^: but 
though i^cb disposilioiis loay be avoided by the successors» 
yet^ if made by a sole corporation, they are good against 
him during his liib; and, if made by an aggr^ate cor* 
pgvation, are good so long as the head of it Uvea, he beii^ 
presumed to be most connected in int^est- "^ 

It is further proposed to inquire into the nature of that 
power of electicm which arises to the successors of cor* 
pwations sole and aggregate to avoid or affirm estates 
created by their predecessors, and not sustainable under 
the statutes before observed upon: and for this purpose 
some observations may be made under the following 
amup^gement;— - 

I. As to the di&rences existing between dispositions 
made by sudi sole spiritual corporattcms as by the commcm 
law are supposed to have the whole fee-simple of their pos^ 
sessions vested in them, an^ dispositions made by such 
sole spiritual corporations as are considered to have only a 
qualified fee^sirople in their possessions vested in theni; 
and the efiect of the statutes thereupon. 

IL What the law is in application to dispositions made 
by spiritual corporations aggregate. 

" Compl. Incumb. 428, 429. repairing, or purchasing houses, 

" See Bbhop of Salisbury's ea. &c.; and by S$G.3, c. 147., they 

10 Co. Rep. 60 b. are enabled to exchange thdr par<« 

* Co. Lit. 45 a. 2 Bl. Com. 321. sona^e houses or glebe lands, and 

4Bac.Ab. 118. By stat. 17. G.. 7. to raise money by a mortgage of 

c. 53*, incumbents of livings, with tithes for purchasing lands to be 

consent of the natron and orchnary, annexed to the b^efices. And 

are empowered to ndse money by see 6. G. 4. c. 8« 
mortgaging the giebe for building, 
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III. By what successors an election to avoid or affirm 
voidable dispositions made by spiritual c^rporationis sole or 
aggregate may be ex>6rcised. 

IV. The commission of what acts by such successors 
does and does not preclude an election to avoid or affirm 
voidable dispositions made by their predecessors ; and in 
what manner the same may be avoided. 

' I. By the common law, bishops were consklered to have 
the whole fee-simple and inheritance of dieir possessions 
vested in themselves; and it was therefore competent to 
them, previously to the third Council of Nice*, by their sole 
alienation, without.the confirmation of the dean and chap- 
ter, to bind their successors for ever. By the canons miode 
at that council, which received the sanction of our law, this 
general power of alienation was restrained, and the con- 
firmation of the dean and chapter rendered necessary. 
But such canonical regulations did not intrench upon the 
principle of the fee-simple in the possessions of bishops re- 
siding in them, which therefore still continues to be the 
case; but the effect produced was, to enable the successors 
to avoid such dispositions made by their predecessors as 
were in contravention of the canons; such dispositions 
however were good as against the bishops themselves so 
long as they continued bishops, and remained good after 
their death or removal until the successors came to avoid 
them, and did not become absolutely void on the happen* 
ing of either of those events ; so that it was at the election 
of the successors either to. avoid or confirm during their 
time such the dispositions of their predecessors. And the 
law appears to have been the same with respect to leases 
made without confirmation of the possessions of abbots, 
priors, or deans, &c. where they were sole seised. ^ 

If then a bishop, or other sole corporation whom the 
law supposes to have in him the whole fee-simple of his 



» Anno 710. 

y Bro. Ab. tit. Accep. 9, 10. ; tit. 
Confirm. 21. ; tit. Lease, 18. 32, 53. 
Poph. 121. Dy. 46. pl.(9). Co. 



Lit. 45 a, b., 541 a, b. 6 Co. Rep. 
8 a. Hetl. 24. 1 Uol. Ab. 481. 
Bridg.94. 3Co.Rep. 65 a. sKeb. 
325, 4Bac.Ab. 120. 
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possessions, makes any disposition thereof; the same, Chap. hi. 
whether with or without confirmation, is conclusive upon ^5 to the 
him during his life, or continuance in the corporate capa- voidable du- 
dty; but upon his death or removal, such disposition, if tpiriiuai 
not warranted by any of the before-mentioned statutes, ^7''^][!f'^ 
does not become absolutely void notwithstanding those aggregate. 
statutes, but is either void or voidable at the election of g^ie ipiri- 
the successor : but when once avoided by a successor who tual corpo. 
has the whole estate in him, it cannot be afterwards re- l^^^be feT 

Vived. of their 



But though the general rule is, that a voidable leas^ in them are 
when once avoided, cannot be restored to its voidable cha- ^<^i**^ 

election. 

racter, yet an exception to this rule exists in the case of a 
voidable lease granted by a bishop, and the temporalties 
of the bishopric afterwards felling into the hands of the 
king; in which case it is competent to him to avoid such 
lease during the vacancy of the bishopric; yet his doing 
so shall not so avoid the lease that it cannot be restored to 
its former state, but the succeeding bishop may make the 
same either good or void at his election, to be evidenced 
either by his doing some express act, as by actual agree* 
ment to the lease, or some implied act, as the acceptance 
of rent incurred after the death of the predecessor, or the 
doing other acts which amount to an agreement in law. 
And the reason assigned for the avoidaqce of the lease by 
the king not operating as a perpetual avoidance of it is, 
that the king hath not the fee-simple in the temporalties, 
but only the custody or guardianship of them during the 
vacation of the bishopric, which i^ but a temporary and 
^uajified interest. ' 

An instance of a disposition by a bishop being conclusive 
upon himself is supplied by a case where a bishop by deed 
enrolled gave lands to the queen without consent of the 
dean and chapter; and such gift was held to be good 
against him. ^ 

■ Earl of Bedford's ca. 7 Co. * Magdalen College ca. 1 Rol. 
Rep. 7. 4Bac.Ab. 119, 120. Rep. I5l. Co. Lit. 45 a. n.(4.) 

[I7thed.] 
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GiiAv» IIL It has been stated wfaiat the common law was in atipll*- 
^< to fAe cation to dispositions made by bishops, and such other sole 
t^Ue <u^ corporations as had in them the whole fee of their posses** 
sions. 

But it has been said, that the before-mentioned statutes 
efiected a difference where things which lay in grant were 
leased for a frediold interest, and where for a chattel in- 
terest only; and that if a bishop made a lease for lives of a 
^V portion of tithes, or otiier thing, lying in gnmt. and died, 
^fSin'" and his successor accepted the rent ; yet such acceptance 
should not bind him, because the lease was absolutely void 



ipirihud 
corpottiitoitB 
$ole and 

As to the 
difference 



lying M 

treeholdf 
and leases 
for a chat- 
tel interest. 



by the bishop's death ; for that of things lying in grants no 
rent could be reserved recoverable by the successor; and 
he could not distrain, there being nothing to distrain upon; 
and tibat an action of debt would not lie^ the lease being 
fi>r lives, and so no action of debt was maintmnable tUI 
after the lives ended : but that if the tithes or other things^ 
lying in grant had been let for yean^ the successor's ac* 
ceptanoe of the rent would have bound him during his 
time, because he might have had an action of debt for any 
arrears that should incur after. ^ 

It is however observable, that the reason given for the 
existence of the above dbdnc^on, namely, the rent not 
bebg recoverable by the successor, has been removed by 
the statute 5. Geo. S. c. 1 7^ which makes leases of tithes 
and other incorporeal hereditaments by ecclesiastical per- 
sons, whether for lives or years, as good as if the^samo 
were of corporeal hereditaments, and gives an action of 
debt to the successor fo^ rent reserved on freehold leases. ^ 
It seems therefore to follow, that such leases of incorporeal 



»* Rickman t. Garth, Oo. Jac. 
17$. Palm. 105. 175. Hardr. S96. 
Jewel's ca. 5 Co. Rep. 3 a. Talen- 
tlne v. Denton, Cro. Jac. 5.^ which 
overruled JeweFs ca. respecting the 
point of a lease for years. Ley, 76, 
iKeb.65. 2 Ibid. 727. Dean and 
Oiapter of Windsor v. Gover, 
2 Saun. S04. Bally y. Wells^ 3 Wils. 

20 



33. Bat leases for years, in con- 
formity with the statute, may be 
made of tithes that have been 
usually letten, and will be binding 
upon the successor. See Co. Lit. 
44 b. n.(5.) [17th ed.] Mo. 778. 
pi. 1078. 4Bac.Ab. 191. 
* Co. Lit. 44 b. n. (3.) [I7th ed.] 
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hereditaments^ though for a freehold interest) woidd be Gumt. hi. 
treated as voidable only with reelect to the successor. ^^ ^^ ^fj 

So leases made by deans, and such other corporations voidahie da. 
sole as are considered to have the whole fe^simpte and ^H^i 
iaheritance of their possessions vested in them, and whioh f^o'Tora^s 

sole atfid 

are not confirmed by the persons substituted by law for aggregate. 
that purpose, are conclusive upon them during their whole """""^ 
time, and do not abscdutely determine upon their death, 
but continue good until tine snocessors come to avoid 
tbem."^ 

But dispositions for a chattel interest by parsons, vicars, Wfai^ du- 
prebendaries, provosts in cathedral churches, and sudi ^^^J 
other sole corporations as were presentative or collative soieipiii* 
and not elective^ and were not considered to have in them ration^not 
the absolute fee-simpk of their possessions, but a qualified ^^^°£^J^^f 
fee-sim|^e only, wbetb^ of things in livery or things in possessions 
grant, if made without the confirmadon of the patron and i°.^«°^>^® 
ordinary, &c., though thqr were binding upon the lessors what void- 
themselves, yet upon thdr death or other avoidance became ^^^q. 
absolutely void, without the necessity of any entry or claim 
on the part of their successors; and such dispositions were 
consequently incapable of being affirmed by such suo^ 
oessors.* 

If however such last-mentioned ccMrporations had made 
dispositions for i^ freehold interest, the same did not be^ 
come absolutely void i^kki their death or other amoticm^ 
but continued good until some act done by the successors 
to avoid them; they therefore w«re capable of being eon* 
firmed by such successors. And the reason assigned for 
this distinction was, because the estate of freehold not braig 
capable of passing without livery of seisin, an entry by the 
successor was necessary to defeat soch liveiy; and that 
therefore if he before entry confirmed the disposition, he 
oa&ld not afterwards avoid it during bis time/ Ahd so 

* Bro. Ab. tit. Accep. pi. 10.; Ab. dt Lease, pi. is, 19. S3. 52.; 
tit. Lease, pi. 18. 53. Dy. 46. tit. Deane and Chapter, pi. 20.; tit. 

S. (9)« Co. Lit. 45 a, b., 54 1 a, b. Pteb. pi. l . HetL 88. 1 Rol. Rep. 

etL24. 361. 

• Dy.46.pl.(9). Co. Lit.45a,b., ' 5 Co. Rep. 65 a. Bro. Ab. tit. 
.741 a, b. 3 Co. Rep. 65 a. Bro. Accep. pi. 26. Fitz. Ab. tit. Abbe, 



128 



ELECTION CONSIDERED IN APPLICATION TO DISPOSITIONS 



CflAP. III. 

Sect* 5* 
At to the 

pomtumtrf 
tpirUwd 
eorporationt 
Mole and 
aggregate. 



What 
positions 
made b J 
spiritiud 
corpora- 
tions aggre- 
gate are 
voidable at 
election. 



Whatdis- 
positionB 
are void* 



the law seems at the present day to stand with respect to 
the dispositions of such sole corporations as are last men* 
tioned, whether with or without confirmation, unless pro- 
tected by the above statutes. 

And though the corporations sole or heads of the corpo-* 
rations aggregate be under the age of twenty-one years^ 
their dispositions are voidable only. ' 

II. What the law is in application to dispositions made by 
spiritual corporations a^r^at^. 

Leases, gifts, grants, and other dispositions made by a 
dean and chapter, master and fellows of acoU^e^ or other 
aggregate corporations affecting the corporate property, (ex- 
cept such leases as are warranted by the IS. Eliz. c 10.,) are 
binding upon such corporate bodies during the time of the 
dean, master, &C., who are parties to such dispositions, they 
being the heads of the corporations, but are void or voidable 
at the election of the successors, on the death of him who 
was the head of the corporation at the time of the voidable 
disposition being made^ notwithstanding that statute enacts, 
that all leases, &c, made by any of the persons or corpora- 
tions therein mentioned, contrary to the tenor thereof, shall 
be utteiiy void. ^ 

For where the master and fellows of a college by deed 
enrolled made a lease for years not warranted by the 
statute of 13. Eliz. c. 10., and afterwards suffered a fine 
and five years to pass without claim, though the lease and 
fine were held void against the succeeding master, yet they 
were held good against the college during the life of the 
master who was party to the lease and made no claim, he 
being the head and principal part of the corporation. ^ 

But dbpositions made by a chapter that hath no dean, if 
they do not comply with the requisitions of the statutes of 



pi. 9. I)y.239b. iRol.Rep. 160. 4Bac.Ab. lis, 119. 4fiar. &A1. 
361. SBrownl. 165. Bridg.94. 407. 



* 4 Bac. Ab. 121., and see re- 
ferences supra. 

^ Co. Lit. 45 a., and n. (4.) ibid. 
[17th ed.] 10 Co. Rep. 60 a, b. 
1 Xi^on« 307. 308. 2 Brownl. 1 34. 



* 3 Co. Rep. 60 a. . Magdalen 
College ca. 1 1 Co. Rep. 66 b. 69 b. 
78 b. 1 Rol. Rep. 153. 155. 160. 
162. 
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13. EL c. 10*9 are void ab initio; so likewise are disposi- Chap. III. 
tions made by other corporations aggregate which have no ^, to the 

head. ^ voidable du- 

And if a dean and chapter, master and fellows, &c. are q^iu^i 
all equally seized, and the dean or master solely makes a ^'^^^'** 
diqx)sition ; the same is said to be void ab initio at com- aggregate. 
mon law, though pursuant to the statute of 13. El. ^ 

III. By what successors an election to avoid or affirm By whom 
voidable dispositions made by spiritual corporations sole or T?'*^*|!? 
aggr^ate may be exercised. - may be 

The successor by whom voidable dispositions are capable J[ffi,J^.** 
€f being avmded or affirmed must be perfect successor, 
and where he is the head of an aggregate body must be 
fiilly authorized by the corporation to effectuate the act of 
affirmation or avoidance; and he must be conusant of 
his title at the time of committing any act, which, had it 
been done with full knowledge of his rights, would have 
amounted to an affirmation of the disposition. These se^ 
▼eral points will appear more fully from what follows. As 
if the successor of a bishop, before he has a restitution of 
the temporalties out of the king, accepts the rent reserved 
by his predecessor upon a voidable lease ; such acceptance 
will not be an affirmation of the lease, but the successor 
may still enter and avoid the same, because before restitu- 
tion he is not perfect successor, and then such acceptance 
shall not bind him any more than if he was a perfect 
stranger. ' 

And where the master of a college or head of any cor- 
poration aggregate accepts rent upon a voidable lease, 
without authority in writing from the corporation, this ac- 
oeptance will not, it is said, affirm the lease during the life 
or continuaiice of such master or head ; for that the right 
being as much in the fellows or other members of the 

i I Mod. 204,305. Co. Lit. 45 a. * Bishop of Oxford's ca. Palm, 
and n. (4.) ibid. [I7th ed.1 1 74. 4 Bac. Ab. 125. 

^ 1 Mod. 204. 2 Mod. 56. 

1 Leon. 507. 508. 4 Bac. Ab. 1 1 9. 
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Chap, iil college as in the master, &c., he cannot by bis owp i^ct pre- 
Ai to the elude them from their entry upon any voidable lease; and 
t)MMedk- that he himself may enter to avoid such lease, notwith- 
spmtwd standing his own acceptance of the rent. ^ 
^jy***]^^ IV. The commission, of what acts by the successors of 
figgreeau. spiritual corporations sole or aggr^ate does and does not 
fiiectbT I^^ude an election to avoid or i^m voidable dis|)08ition9 
oipon void, made by their predecessors ; and in what manner the same 

ekibus^ may be avoided. 

*jh«tfcte The first part of this inquiiy has been partially antidT 
' pfited by what has been already said; but it may be further 
observed^ that though acceptance of rent ^pon v<ndaUe 
leases made by corporations sole or aggregate is the most 
U3ual mode by which such leases are rendered conclu^ve 
i^pon the successors'^, yet tliere are several o^^ yr^ys 
whereby th^y may be affirmed; as by distraii^ng for rent 
do^ at the death of the predecessor; or by bringing an 
action of wasite against the lessee; or, in case thq Ij^sse be 
fiir life or lives, by bringing an assise for the rent due 
l^r the death of the predecessor ; or by accq^tanoe of 
fealty from the lessee ; the commission of any iji wbidi acte 
amounts to an affirmance of such voidaUe teases, voA 
renders them good as against the persons affirmingv ^ 

If the bailiff of a bishop without bis diroctipn recmea 
rent upon a voidable lease made by the biibop'is preder 
cessor, this acceptance shaU not bind the biahopb But 
where a bishop made a voidable lease for \vfe& of certsan 
land parcel^ of a manor, and died, and his successor was 
appointed, and the bailiff of the manor came to him> and 
showed him that there were certain rents in acrear of the 
said manor, and received his durectioos to receive. Ihem». 
which be did* and amongst the rest the rent upon the 
voidable leasee and afterwards paid all the n^ts to the 

« Magdalen CoUqge ca. 11 Co. <" Dy. 239. d1. (40). Fitz. Ab. tit. 
nep.79a. Abbot, 9. Bro. Abw tit. Accep. 

" Cro. Car. 96. Bro. Ab. tit pi. 15. 4Bac. Ab. 184. 
Acoep. pi. 20. ; tit. Lease, pi. 52. 
5 Leon. 271. .. i 
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bishop, without giving him notice particularly of that rent ; C^^'* m* 
this acceptance by the bailiff was held to be a confirmation ^, ^ |Ae 
of the lease by the bishop during his time. ^ voidable du^ 

It was said by Lord Mansfield in the case oi Jenkins v. tpmtwd 
Ckureh \ that if a lease be merely voidable, the acceptance ^^^'^j^'^ 
of rent irione^ unaccompanied widi any odier circumstance aggfegate. 
is not a sufficient confirmation t <^— that it cannot be a con- " 
firmatioQ ttnlsss done with a knowledge of the title at die 
dmcy or unless the remainder man lies by, and suffers th6 
tenant to lay out his money in improvements, in confidence 
of continuing tenant 

In regard to the manner in which the voidable dispo- In what 
sitions under consideration may be avoided, it is said that H^^-be 
where the same a,re of thii^ corporeal, they m^ be avoided, 
avoided by entiy % where of things incorporeal, by daim ' t 
and that where a lease for years is made, rendering rent, 
upon condition to be void for non-payment^ a demand of 
the rent is necessary to avoid the lease. * 

Where an entry is requisite, it must be made either by 
the party himself having the tide of entry, or by his bailiff 
or other person properly authorised for that purpose^ since 
a batliff cfldrmot, by virtuei of his ofiice, make an elitry for 
his miister for a condition broken without his express com- 
mand; to do so^ that not bang incident to his ofllce as 
hoSfff; and an entry being a thing which die master may 
or inay.kifdt make, his bailiff shall not determine his election 
theririii;'' ' . 

Whieile the title of en try is in a corporation aggregate^ 
ttMSr^'bililiff must be empowered to enter by deed, since 
their parol command in such case ikWbid, and the entry 
dtei^^n ibuSoos';' bec&ose as a body politic they are 



A/ 



'^ l)S^I; ^4. Wheeler and Danby, ' See Dy, 222. in Aver v. Orme. 
i:iMv>'Ak'4f6. «it^ €fO; Gtf . ^S." SIdl. 1. in Yodng tod Wright. 

^ Cowp.483. ^ Dy. 28. n. I82.inmar. 4Bac. 

^ ^ Aria aetaal entry, to support :en Ab. 1 24. ; and see supra, p. 54. 

evBctment u now only n^essary fos " Mo. 52* in pi. 152. l}y, 222. 

the puipofle of ayounng a fine with pi. 2 1 . 
proclamations. 
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CtfAf. III. invisible^ and incapable of acts which natural persons are 

Sect* 5b « I £1 _ 

M to the capable of. 

voidabk rfu- ^^d though the receipt of rent upon a voidable lease 
^qrirituai * by the bailiff of a bishop will not, as we have seen !*, be 
^'^IS*^ binding upon the bishop, if done without his directions ; 
aggregate, yet a bishop may by parol command his servant to demand 
a rent and to make a re-entry, since, being a sole corpo* 
ration, he is capable of die same acts as natural persons 



T— T" 



are.* 



Section 6. 

Election considered in application to the dispositions of 

mortgagors. 

VfhA dk* Here we may inquire, what dispositions made by moit- 
^*^Sble S^^^^ without the concurrence of their mortgagees are 
atekctaon. voidable, and may be either avoided or affirmed at the 
election of the latter. 

When a person has conveyed away his properly in 
mortgage, he has no power either express or implied^ 
without the sanction of the morlgageey to efiect any sub- 
sequent dispositions thereof not subject to every circump- 
stance of the mortgage ; but such dispositions are voidable 
only as against the mortgagee, and not absolutely void; 
they consequently call forth an application of the law of 
election^; and the mortgagee may treat those claiming 
under such dispositions as trespassers, disseisors, or wiXHig 
doers, or not, at his election. ' 

Therefore where a mortgagor, who had continued in 
possession after the date of the mortgage^ made a lease of 
a warehouse for seven years, without the privity o{ the 
mortgagee, and whereof he had no notice, and <^ which 

' Dumper and Symms, l Rol. « 4 Leon. 181. in Wood and 
Ab. 514. Bro. Ab. tit. Corpor. ChivePfl ca. 
pi. 50. 4BacAb. 125. f Pow. Mor. 157. n. (B.) [5th 

^ Supra, p. 130. ed.] 

" Keech v. HaU, Doug. 21. 
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mortgage the lessee also had no notice; on ejectment Chay.Iii.' 
brought by the mortgagee against the tenant, without pre- ^5 ^9 tke 
viously giving him notice to quit, he obtained a verdict <%»«*«>«« 
against him. * gort. 

But the mortgagee may adopt such voidable dbpositions . 

of the mortgagor by confirmatory acts, and preclude him- 
self from afterwards avoiding them ; as if he is privy to the 
lease granted by the mortgagor, and encourages the tenant 
to lay out money, he cannot afterwards sustain an ejectment . 
against him* ^ 



Section 7. 

Election considered in application to the dispositiofis qf^ 
disseisors^ and others having wrong Jid titles. 

Dispositions made by disseisors, and other persons whose what dis- 
titles are defeasible, afiectins: the estates of which they are P<»»t»on9 , 

n. g% , . are voidable 

in wrongful possession, are for the most part voidable only,, at dection. 
and not absolutely void as against the <Hsseisees or other 
r^btful owners of the property, and may be either avoided 
or affirmed by them at election. 

For a deed of confirmation can, strictly speaking, operate 
as such with respect only to voidable estates, and not to 
those which are absolutely void. ^ Now the estate acquired 
by a disseisor, and also estates created by him,, are capable 
of being confirmed by the disseisee, and are therefore 
voidable only, since a disseisor always acquires by his 
disseisin a tortious fee simple, notwithstanding he may 
claim a less estate. ^ 

■ Keech v. HaU, supitu rescind the contract." See Cos- 

^ Keech v. Hdl, supra. If a tigan v. Hastier, 2 Scho. & Lef. 

mortgagor contracts to make, a 160. 166. 

lease, the tenant has a right to say, *" Co. Lit. 295 b. n.(l), [l7th ed.] 

" you shall either obtain the con- Gilb. Ten. 75. 

sent of the mortgagee, or redeem ^ Co.Lit. 296b.,andn. (l), ibid. 

the mortgage; or if you complain 297 a., and n. (1), ibid. [I7th ed.] 

of the hardship of tnis, you shall 
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iiTe. 



% liL : Settle act» indeed there ate committed b^ diifteeiMVs and 
j^Ttke others having defeauble titla» which will be ckH^teive as 
<« y^py i^punst the persona to whoip die right of pvopevty belMgs, 
^. ' upon the ground of those acts being lawful, andi^ s(aob as 
.^jr~T they were oompellable to p^onp t there&ve admittances 
committed by dissebors, lords of manors^ or others that baVs defesMble 
Mn^&cT ^desy to antient copyhoU^ lands^ stand good against them 
are conclu- that have the right, being lawful acts, ai|d such as they 
were compellable to do. * But their voluntary grants of 
such copyhold lands will not so bind.' And if an assignment 
of dower be made by a disseisor or other wrong doer, and 
there be no covin, 4he same will be good unless it be pre- 
judicial to the disseisee. ^ But the assignment by a dis- 
seisor of rent out of land to a widow for her dower will not 
be binding upon the disseisee. ^ 

Of the voidable class of dispositions, which is by fiur the 
most comprehensive, an example is afforded by Lord Coke, 
by whom it is sud, that if the heir of the diss^sor grants 
a rent-charge, and the disseisee confirms it^ and after re- 
covers the land, he shall not avoid the rentp^harge against 
his own confirmation * : the reason for which seems to be^ 
because the disseisee, having right to dc|feat the estate of 
the disseisor by his regress, in the same manner hath a 
right thereby to avoid a charge or a lease granted by the 
disseisor, which right for the time may be bound by his 
confirmation. J And it seems it may be taken as a general 
rule, that such a thing as may be defeated by entry may be 
made good by confirmation. ^ And if a disseisor makes a 
lease for life reserving a certain rent^ and afterwards grants 
the reversion to the disseisee ; if he afterwards accept rent 
of the lessee, he shall not oust him. ^ 

' 4 Co. Rep. 24 b. J Poph.51. 

' Co. Lit. 58 b. ^ Co. Lit. supra. 

> Ibid. 35 a. 357 b. > Dy.50. in pi. 207. Ibid. 239. 

^ Perk, s.^98. ill mar. note to |^. 41. 

» Co. Lit. 300 a. 
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Section 8. 

Election considered in application to leases made hy guar- 
dians in socage^ and testantenlaty guardians. 

Ik 
Of the difierent denominations of guardians, such only 

as are styled guardians in socage, and testamentary guar- 
dians, it will be our business here shortly to speak of. 

The title to the former species of guardianship can only 
arise, where an infant is seised of lands, or other heredita- 
ments lying in tenure bolden by socage ; and it. is said 
regularly to expire when the infant, whether male or fe- 
male, attains fourteen ;. though some say, that this must be 
understood only where another guardian, either by choice 
of the in&nt or otherwise, is ready to succeed, and that the 
guardianship in socage continues in the mean time. "^ 

These guardians in socage are said to have not only a What 
bare authoritjr over, but also an interest in the lands of ^^""^ 
their infant wards during the continuance of the guardian- dians in 
sWpJ * The consequence of which seems to be, that they ^ ^SSj!* 
are enabled to grant leases of such lands in their own 
names; and that if the duration of the term tor which 
such leases are granted is^ not expressly measured by the 
continuance of the guardianship, and will not necessarily 
expire therewith, the same do not become absolutely void 
on the infents' coming of age^ but are voidable only, and 
may therefore at the election of the infants be either avoided 
or affirmed. ^ 

The power of a guardian in socage to make leases is. 
shown by a case, where a tenant in socage leased his lands^ 
for four years, and died, his heir being under fourteen, and 
the guardian in socage leased the same lands to the tenant 
for the term of fourteen years, before bis former term was. 
expired: and it ia said to have been held by die Court,. 

^ See Co, lit. 88 b. in n. (15), Jac. 55, 98. Brisden and Hussey^ 
[17th ed.] 2R0I. Ab.41. 

■^ Sboplane v. Roydler, Cro. <* 2 Bac. Ab. 138. 

K 4 



1S6 ELECTION CONSIDERED IN APPLICATION TO DISPOSITIONS 

Chat. III. that if the acceptance of the second lease could not be 
As to the properly called a surrender of the first for want of a re- 
leates of version in the guardlany yet at least the first lease was 
m ioeage determined by admittance of the lessor's power to make 
and tetttt' ^^^ second. ' 

gmrdiani. Guardians in socage being now but seldom heard oi^ 
and dispositions so rarely made by them of the lands o€ 
their infant wards, enough has been said to show the appli-. 
cation of the law of election to leases which are not made 
to determine with the guardianship. 

But it should be observed, that in the case of Boe v. Hodg- 
son ^ one of the points agreed upon is stated to have been^ 
that a guardian in socage till an infant attained foarteen 
and a testamentary guardian are the same; and that there^ 
fore whatever interest the former has in lands till the in&nt 
WhcUier is fourteen, the latter has until he is twenty-one; and it 
tamentii^^ ^^ broadly laid down, that the testamentary guardian of 
guardkn is an infant could not make a lease of the in&Qt's lands. 
▼oidiA>ie» Yet it has been held in a more recent case % that it is 
query. competent to a testamentary guardian to make a lease of 
the infant's lands to subsist during the minority ; and the 
case in which this point was resolved seems to have been 
considered distinguishable from that of Boe v. Hodgson*, 
Upon the whole, the question, whether the lease of a guar* 
dian in socage or testamentary guardian is absolutely void 
or only voidable, cannot be considered as entirely set a( 
rest. 



Section 9. 

Election considered in application to leases made by adminisr^ 

irators durante minoritate. 

An administrator appointed generally during the in&ncy 
of an executor or the next of kin seems to a certain extent 

r iLeon. 158. 522. 4 Leon. 7. ^ Shaw v. Shaw, 1 Vera. & 
Whillis V. Whitewood, Ow. 4 5. Scriv. 607. 

*» 2 Wils. 129. 135. 



VOIDABLE FROM A DISABILITY OF ESTATE. 137 



to ponesi^ diiiiiig the period of the infiin^s minority, tbe Chap. III. 
iome powers as an absolute executor. He may therefore jigt^ike 
dnriiig saeh infimcy make leases of any term Tested in the ^T^^^ 
infiint. ' But if the duration of such leases be not circum* tnton 
scribed by the attainment of the infiint to the age when ^^^^!|^ 
tbe power of the administrator ceases, the same do not so 



absolutdy determuie upon that event as to be rendered in- n^iT 
aqpaUe of bong kept on foot, but it rests with the infimt, admini^ni- 
on hb attaining thatage^ either to adopt the lease so made mmoritioe 
by the temporary administrator by acquiesdng therein, or ^ ^'^'^ 
at his election, by his entry on the property leased, to 
avoid the same. 

Therefore where an administrator during infimcy gene- 
lally made a lease for ten years, the same was held good 
until the infimt executor attained seventeen years, and, as 
it seems, until he entered* * 

Bat by the statute of S8. 0. S.% the powers of admi- 
nistrators appointed during the minority of sole infimt 
execators were extended, it enacting that no probate should 
be granted to an infimt executor mtil he attained twenty- 
one, ibiesKkj eonsequendy dqiriving him during his infimqr 
of die ability of exerdsing an election to avcHd or affirm 
sodi acts done by die administrator, as he might before 
have avoided or affirmed on arriving at the age of seven- 
teen; — and the person, to whom such administration 
daring infimq^ should be so granted, was invested with the 
same powers as an administrator durante minoritate of the 
next of kin then had. 



Section 10. 

Election considered in application to the dispositions of 

copyholders* 

All dispositions effected by copyholders of their estates 
beyond the term of a year, unless sanctioned by the lord's 

• See Toll. Ex. and Ad. 405. Moyle Finch's ca.; and sec Prince'* 

• eCo. Rep. 63" b. 67 b. in Sir ca., 5 Co. Rep. 29 b. 

• C. 87. ss. e, 7. 
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Chm*. IIL 

Sect.i<X 
M to the 
di$porititm» 

hotden^ 



Whaidis- 
poritiffMi 
and acts 
working 
forfeitttra 
are suscep- 
tibia of 
decdoiu 



When elec- 
tion must 
be made. 



lid^iiod) or warranted by iiie custom of tlie particular maiiory 
and other acts of commission and omisskm inoongisteDt 
with the rdatioa sufasistii)^ between lord and tdiaot^ woric 
a IbriiHture of the copyhold intecest ^ 

Of these several dispositions and acts whidi operate as 
forfeitures of the copyhold interest^ some there are, where* 
upon no election arises on the part of the lord either in 
taking advantage of the act of forfeiture^ or in waving the 
sarne^ since they are immediate forfeitures, and extii^isb 
the copyholder's estate without any act being necessary on 
the part of the lord to the consummation of thie forfeitures 
while there are others, which, although they operate as a 
forfmlure^ yet are not of that fordble nature as toprednde 
their capability of being (fispensed with by the lord. ^ 
. If therefore a copyholder alienates his estate by recovery 
or fine, accompanied as it shoiild seem with a change of 
possession, or by feoffmi^nt with livery, sudh conveyances^ 
operate as an immediate extinguishment of the oopgfhold 
interest, and the forfdture ceesited by them eanooC be 
waved by the lord. But if a copyholds makes a lease of 
his copyhold estate beyond the term of a year, not war^ 
nuited by the custom df the particular manor, oi tomitiita 
voluntary or suSers permissive waste theieoit % these aists, 
tbwgh Uiey constitute a .forfature, yet not possessing llie 
tortious character of those first mentioned,, are capable of 
being dispensed witbf sod th^r^rei ace alme die sidbject 
ofelectton*^ 

And when such a forfeiture is committed by the tenant 
of a copyhold estate as does not per se extinguish the 
copyhold interest, an dection to tdke advantage of or to- 
wave the forfeiture mu£^ it seems be made during the life 
of the lord in whose time the same was committed, and is 
incapable of being exercised by his heirs after his death. 

" ScriT. Cop. 494. et seq. [2d that voluntary waste waa a deter- 

ed.] Kilch. 115. minatioa of the estate, but not 

^ Eastcourt v. Weekes, 1 Lutw. permisuve, though die latter was a 

799. 1 Freem. 516. forfeiture. And see Godb. 47. 

* Powel J., in Eastcourt v. ^ Co. Lit. 63 a. n.(l), [l7th ed.} 

Weekes, seems to have thought, Scriv. Cop. 492. et seq. [2d ed.] 



' l%Kl^^l0rhere the te&anl for i^ diiAP. in. 

his- estate ifiirbne year^' aiid isaibr ten yeai^ a^ diifiereit ^«foMe 
'^terinissiifb waste* thereon^ bjTi which acts be ihcnrred a for- d£>/>o<^^ 
ieitave^ and' at 1I10 time of hk so: doing the man^Mr belonged to^^ 
td two sisters in copareenary) aiid iifter the cte<5ease of one — — 
of them, die stirviifbr, who thereii^n became entitled t6 
the' ^itirety, brought- ejectment against the widow of the 
copyholder by whMi ijie forieitat^ had been committed ; 
jn^^ment was given for the d^efendant by the- Opinion of 
three justices against one, chiefly because, that although the 
lease and waiste trtere forfeitaregf, yet they were not such 
fiNrfeitures as determined tlie copyhold estate; and that 
then it was in the election of the lord to take advantage of 
the forfeiture at that time or not ; l^t tbatif he did not, his 
heir flboold have my sudi election, and theti the election, In 
the case before the Court, oiighl to have been executed in 
the life of the other copartner ; and that no entry could 
lie made for a inoiety, for they were but tfiie 'heir.* . ' 

If the forfeiture of a-^pyhold be efifed:ed by an act Conduciof 
which operates instanter fe^ extinguishing &e estate, and |^ ^^ 
eansi^neiiitly leaved no voom for ^ectfotf, and the lord^n- when bind- 
titled to the maiior pro teibpoVei be teMiit for fife only; if ^^ ' 
he omfttal&g advantage 'Yifthi act. of forfeiture, such remainte. 
bkmsAon wMi not be ^judiaai to ^e kwd in i^emainder on 
ks estate^ Ming into ^olt^sionV'since he hid ah interest 
mdte manor at the tame ^tfas foipfeiuire.* But where die 
foWytnre is contttiitted' by an act^ whi^ leaved- it open to 
the elecdon of>the lord whiether he mU construe it ais such, 
or W3|ve Ibcj sanfCy the law^io^ been considered to be other- 
wise, and that therefore the conduct of the lord pro tem- 
pore vn& be conclnsive upon the lovd'in remainder :* but 
the act of die lord pro tempore will not so bind thoise <ii- 

■ • • • * 

tided to the manor in remainder or reversion all to give 
effect to the grant of a common law interest^ 

* Eastcourt v, Weekes, 1 Lutw. ^ See Scriv. Cop. 517. 527, 528. 
799. 1 Freem. 516. [2d ed.], and authorities there cited 

• Co. Cop. s. 60. tr. 139. Glib. 
Ten. 249. 354. 
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C>AF. Ill* Such forfeittiras of cobyhold estates as admit oT an 

Sect. 10b 

At to the election on the part of tbe lord may be dispensed with, 
^»p»fii»»nM mid his election to wave or take advantage of the act of 
kaiden. forfeiture be consequently precluded, by the commission of 

Forfeiturefl ^^^'^^^ ^^^ ^° ^^^ P^^ demonstrative of an intendon to 
admittiog k^p on foot or discontinue the copyhold interest, 
my te^dL ^^^ ^ order to render an act of diq)ensation available, 
peiued it is requisite that the lord should be conusant of the cause 
Tb render ^^ forfeiture ; for if in ignorance of any forfeiture having 
adof dif. been committed he do an act^ which, had he possessed full 
|[^]^^^ knowledge of the same^ would have amounted to a dis*- 
lonlmiiit pensadon thereof, he will not be precluded from taking 
of forfeu advantage of the forfeiture. ^ 

Cure. Some acts however there ave of whi^ the lord win be 

^2^ ^^^ presumed to have fiill knowl^ge^ as, for instance, foilure 

lord will be of suit of oouTt, non-paymeut of rent, &c, ^ 

tohirve bad NumcTOUs and diversified are the acts on the part of the 

knoNrlcdge. \Qxd by wfaicb forfeitures may be dispensed with, since it 

appears that any act of recognition will preclude him from 

taking advantage of a forfeiture. ^ 

Acteofdis- To enumerate a few instancses among many,, it appears 

^^'^'"*^* that acts of dispeBsatioa may be eflfeoted by* the ro-ad*^ 

mission of the copyholder who^ oommitted the forfeiture ; 

or by the admittance of his bar ; of even^. as \% should 

seem, by the presentment of the death of hjoi who conn 

mitted tbe forfeituxe^ such pnesentment being ai| acknoww 

ledgment of him as tenant; or by the amercement of him 

for non-appearance ; or by the acceptance of a surrender 

from him, or of rent or services, or by distraining fos 

either. ^ 

And things of the same nature with the above, and 
equally solemn on the part of the lord, will have the same 
effect, and. will shew that the lord dispenses with the for^ 
feiture, and means that the tenant shall sdll continue in 
his tenancy. ^ 

* Scriv. Cop. 527. [2d ed.] ' See 1 Keb. 15., per Twisden J. 
^ Ibid. ^ See in Doe v. Hellier, supra. 

• See 3T. R. 171. in Doe v. 
Hellier. 
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Such acts as constitute a waver do not of course operate CnAiw IIL 
as a new grant, but admit the tenant to be in of his old ^, ^^ ^f^^ 
title, ^ dUpotUwtu 

And if the lord, after a lease for years by a copyholder hoMen^ 



without licence, makes a feoffment or a lease for years of 

the freehold of this copyhold to another, the feoffee or 
lessee cannot take advantage of the forfeiture, the lease or 
feoffinent of the lord before entry being an assent in the 
nature of a confirmation to the copyhold lease. ^ 

The observation made by \jatd. Kenyon respecting the Aocq;>taiice 
acceptance of rent dispensing with a forfeiture should be SotSoS!^ 
borne in miind, namely, that acceptance of rent is of an nnly wave 
ambiguous nature ; that the possession of the tenant may * *"*■*■"*• 
remain though his former estate is gone, and that there the 
rent may be accepted from him imder a tenancy from year 
to year; that therefore an act of that kind shall not be 
binding upon the lord as a waver of the forfeiture. ^ 

^ See Milfax v. Baker, i Lev. 26. i See in Doe v. Hellier, supra. 
' Penn v. Merivail, Ow. 65. 
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CHAP. IV. 

ELECTION CONSIDERED IN APPLICATION TO DOWER AT 
COMMON LAW, AND JOINTURES UNDER THE STATUTE 
OF 27. H. 8. C.10. 

By the common law, a widow, after the decease of her 

husband, is entitled to be endowed of the third part of 

such lands and tenements whereof he was seised in fee 

simple, fee tail general, or as heir in special tail, at any 

time during the coverture ; to hold the same in severalty 

by metes and bounds, for the term of her life.^ 

Where Cases however may arise, where, in consequence of there 

2^^"^ having been two seisins in the husband in fact or con- 

eodowed of temptation of law of the same estate at difierent times 

^^^^^J^^ during the coverture^ the widow shall not be endowed out 

of both the seisins, but shall have election to be endowed 

of the one seisin or the other. 

To the perfection of this dower at common law, it was 
necessary that the same should consist either of some part 
of the land whereof the widow was dowable^ or of a rent 
or some other profit issuing out of the same; and, (inde- 
pendently of statutable and equitable interposition, and 
with the exoq)tion of dower ad ostium ecdesiae and ex 
assensu patris,) an assignment of other lands in whidi she 
had no title to dower, or of a rent issuing out of such 
other lands, was no bar thereof; for by the rule of the 
common law, a right or title which any one had to lands or 
tenements of any estate of inheritance or freehold could 
not be barred by acceptance of any manner of collateral 
satis&ction or recompence.^ 

Aooeptanee But yet it was and still is competent to the widow to 
agiig!^ preclude herself from an assignment of dower according 

* Lit« s. 56. ^ 4 Co. Rep. lab. Co. Lit. 34b. 
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to common right, by accepttng an assignment thereof Cuap.iv. 

against common right : and the principle upqn which the Ekdian'tu 

courts of common Uiw have founded themselves, where ^^ x^w- • 

they have held a widow precluded from claiming an assign*^ common 

ment of dower accordinir to common riirht after an assiffn- "^^^ ^'^ 

o ^ o o preclude 

ment accepted by her against common right, appears to bd aoignment 

that of election, a principle somewhat analogous to, but jni^^^^^ 

much less extensively acted upon than that adopted by mon right 

ooam of equity. ■ ~I^. 

The statute of jointures.^ made, an inroad npon th^ Statutable 

common law. principle that a freehold right could not be u!!^^i„. 

\)arred by acceptance. of collateral satis&ction, and also turesmade 

gftverise to a n^w species of election, wherewith it invested riaire.™*' 
the jurisdiction of the courts oi common law, by giving the 
widow. Uberty^ in the case of jointures made after marriage,* 
except by. act x>fparli|ament,. either to adopt such jointures, 
or! report. to.. her dower* , It is .proposed; in . the present 
chafitec'tQ oonader the subfect of decdon wfth reference 
lo dower at common .law, and jmntures und^r the above 
mentioned, statotci 



f h • 9 » ^ * f k* .*•« •■' ' *' -^ 
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- Section 1. •• • ; "■ 

In ixhqt cases a m4m has ^e^^tim to he endcwd qf me 

seisin or another at commm ktw. 

Sometimes a wfdow may choose to be endowed of one cbws 
land or other land, or of a seigniory or tenancy, or, of ^^**»" 
land or of a rent-charge or rent seek issuing thereout.^ elect to be 
But in such cases she shall not have dower of both,, except ^^ ^e 
in special cases* As if a matin seised of c^e acre of land of leverai 
in fee^ takes a ynEsf and exchanges the $ame acrcrwith a 
stranger for another acj^ and the exc^nge is executed, , 
and the husband dies ; the wife may elect to have dower of 

the acre which (jbia husband gave in exch^ge, of pf the 

i . ..... ■ ■ 

• 27. H. 8. c. 10. * Perk. s. 518. 
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Chat. IV. acre which he took in exchange^ but she shall not have 

Election as dower of both acres. *^ 

io dower, So it is Said by Lord Coke, that the husband may be 

seised in his demesne as of fee absolutely, yet the woman 
shall not be endowed, as she shall not be endowed both of 
the land given in exchange, and of the land taken in ex* 
change; and yet the husband was seised of both ; but she 
may have her election to be endowed of which she will. ^ 

And if there be lord and tenant by fealty and twelve- 
pence rent, and the lord takes a wife, and purchases the 
tenancy in fee, and dies, the wife shall be at liberty to be 
endowed of the seigoioiy, or of the tenanqr.. Soifaman, 
seised of a rent-charge in fee, takes a wife, and purcha^es^ 
the land in fee whereout the rent is issuing, and dies ; the 
wife may elect to be endowed of the land or of the rent. ^ 

But if there be lord and tenant by fealty, and the lord 
takes a wife^ and the tenancy escheats to the lord, who 
enters and dies ; the wife may not elect to have dower of 
the seigniory or of the tenancy, but she will be feroed to 
take her dower of the tenancy ; because the sdgnioty is 
determined during the coverture by act of law; and it is 
no disadvantage to the wife to be endowed of the tenancy, 
for if she be put out of possession of part thereof by a more 
ancient titl^ the seigniory will be revived for so much ; 
and if all the tenancy be recovered by a more ancient title, 
the seigniory will be revived in all, and then she may have 
dower of the seignoiy.' 

Again; — if a husband, seised of land in fee, make a 
feoffment thereof to a stranger in fee, rendering to him 
and his heirs Ss. rent, with clause of distress, and dle^ and 
the feoffee endow the wife of the feoffor of a third part of 
the land ; she shall hold it discharged of the rent, and the 
whole rent shall issue out of the residue of the land; be- 
cause the wife shall be endowed of the best possession 
which her husband had during the coverture; and the 

• F.N.B. 149.(N). Perk.8.319. ' Perk. 8.320. 
^ Co. Lit. 31 b. 3 Leon. 271. ^ 2 BacAb. 378. 
2Bac.Ab.378. 'Perk. 8.321. 
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fausbanct Was sebed bf the hnd during the coverture dis- ^^* ^^* 

Sect. 1 

diarged'of the rentj ' And yet because he had also an sketiona* 
estate in the i^nt during the coveitui^) it seems the wife *^^^^^ 
may be endowed of that if she think fit, and wave her 
dower of the hnd : but the rent reserved on the feoffment 
is no more a bar to* her to demand dower of the land, 
than if none at all bad been resierved, if she chooses the 
land. "^ 

To the foregoing positions it may be added, that if a 
womati be endowed, and afterwards loseth by action tried ; 
if she pray in aid of him in the reversion, she shall be new 
endowed of that which remaineth, and shall have election 
to be endowed of what part thereof she will. ^ 



Section 2. 

Js, to that assignment qf dower against common rights the 
acceptance of nxihich mil preclude a imdamjrom atforcing 
an assignment according to common right. 

I. The acceptance of what assignment will preclude. 

If a woman hath right to have dower of lands, tenements. What as- 
rents, commons, and such like, parcel of the same thing J[f^^*^"' ^ 
may be assi^ed unto her in the name of dower ; and it is against 
not necessary that the third part of the thing to which she n^JJ"^"u 
hath right of dower Be assigned unto her, for if the fourth preclude an 
part^ the fifth part, or the moiety be assigned unto her in J^rXg"* 
the name of dower for all the fireehold which her husband *» common 
had, and she agree thereunto, it is suflScient, and a good 
assignment. ^ 

Though the specific dowers of ad ostium ecclesise and ex 
assensu patris have long fallen into disuse, and probably on 
account of the peculiar property belonging to them about 
to be mentioned ■ ; yet it may be here noticed, that if a 

1 Perk. 8. 324. ■ Pterk. s. 405. 

k 2 Bee. Ab. 578. ■ 2 Bl. Com. 135. 

» P. N. B. 149. M. 
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SleeHmag 



Bnwer ac- 
cording to 
common 
right how 
pnfected. 



woman §ft^ tbd ck^tb 9^ btsv tMi^lwi4 bi^ m^fet^ ^nd 
ngreed tp eithfsr of these spe^ of doiyer, «Iie,¥r«^ pr^ 
eluded fix)in claiming, my dower by tb^ cof^fnqii.lfvw; but 
i^be might h^ve irefused either of 8a|cb}C^w^C8s|.9ndbi^i) 
eadowed after the ooiirse of the eomivton h^. "" 

Therefore if a wonuiD be dowabl^ of three m^iio^ . 90^ 
aooept of the heir one of thps^. men^ra; in )i^ of doirer ii^ 
all the rest; this is good though against common rig)^ 
which gives ha: but the Ihi^d part of each manor, t 

And where a woman recovered dowers and the sh^ilT 
upon the writ to put her in possession returned that fa^ 
had delivered to her eighty4bur a^i^ pf the land mfflik^ 
tioned in the writ; whereupon she bfoun^ta.soLfe&qiaQ 
against the tenant^ suggesting that the sheriff had assigned 
sixty acres of the eighty-four of the land of a stranger not 
comprized in the record, and contended she ought to have 
a new division ; aiid the te^anl pleaded that the other 
twenty-four acres were parcel of the land recovered, and 
that the plaintiff had entered and accepted the same: tipon^ 
demurrer it was adjudged for the defendant, because ttie 
plaintiff was barred by the acceptance of and entry into 
the twenty-four acres, though less in qufintity than t^e 
third part of all in the record* "* 

From the case last cited, it appears that an entry by the 
widow upon the property assigned to her against c(»nmon 
right is necessary to render such species of dower conclusive 
upon her, and that her bare consent U> acc^t the same is 
not sufficient. 

To the perfection of dower according to common right,, 
the same must be assigned either by tlie sherifi^ by the 
king's writ, or by the heir or other tenant of the land by 
consent or agreement. And where the husband was s^le 
seised, the assignment, if made by the sheriii^ must be ir^ 
severalty by metes and bound)$, 3ut an assignment to the 
widow by the heir in CQinmop, and Qot by metes an^. 



"* Lit. s. 41. Co. Lit. 36 ab. 683. 2 New Rep. 33. 
p 2 Bac. Ab. 374. 1 Rol. Ab. 32 b. n. (2), [nth ed.] 

*» Mo. 679. pj, 9^a» 
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bounds, yvUl be oondosive lapoa hei if sfaliftafseiit tksfdto^^ ^^ i^- 
thoQgk it MAild boM betD wjrar if die sheriff hud io r^kfUm m 
oBfigned.' ^ 

Tlluf wb^re A. «eiaed of bind in Cm married^ and aftei> 
wnids d^ised for twaitfjHme swars Io B. and diedf mid 
the heir a$«tgmd to the widow a tUrd part of the laud Ssnt 
her dower, without setting it out by metes and bomuk, and 
she accepted it in sajtbGiiQtion (9( h&a dower ; it was held, 
that although the widow was Pot bound to accqx in com** 
moil, without the ia«d beio^ set out by meles and boaads, 
nor dbe hqhr bomul to ass^ H bu| by ^etes and boands 
for the pr^^adjbce thai might aoorue to tlieooi to oeeupy it: 
in common ; y^t ina^iich as the tUrd part in common 
was due.by law, and tbey both coosekilQd to aeoepi k ac* 
cording to law, t^ey n^ht hy dmr consent wave the 
assignmeot by metes and bonadsi wkicb was only for their 
own advantage, and accept it as it was due by law^ and- 
that though the lesstoe for years did not agree dMieto^ 
yet the assignment of the (eMnt of the fifeebold bound 
him.' 

Style reports the last caae ^ as having come before the 
Qourt in the shape of a special verdict upon tihese words, 
vi&t *^ 1 endow you of a third part of all the lands your 
husband died seised of;" and that the question was, ii^ether 
die feoie was wdll endowed, because the hm did not say 
that he eodowed her by metes tmd boimds i -^ and th^t 
i^otle C. J.» with the concurrenee of Nicholas and Ask 
justicos, said, that of common right a feme ought to be. 
endowed by metes and bounds, where die sheriff nssigned 
dower, who was an officer of the law^ and ought to prevent 
inoumbronce and dilutes ; but that it might be ass^ned 
generally of the third part ia some oises, and that the 
parties mig^it agree against common right, and that there 
l^ parties agreed to take dower in that manner : -^ that 
Jerman J*rsaid» if dower were of a third part, it ought to 



> » 

' Co. Liti 32 b. Mb., and n. (1), • Vin. Ab, tit. Dower (X), pi. 3. 
iMd. [nth ed.] * Booth v. Lambert, Sty. 276. 
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CtfAP. IV* 

SeoUS. 
to dower* 



What rent 
will bar 
dower 
according 
to common 
rigbt. 



be by metes anMounds generally ; but if of a vno!eiy» it was 
not sOy x)r if the parties consented it should be otherwise r -*^ 
and that RoUe added, if the sheriff assigned dowel", and did 
it not by metes and bounds, it was error if it might have 
been so assigned; and that where a feme could not be ^ft- 
dowed by metes and bounds, she might enter without as- 
signmebt. 

If the subject of an assignment of doWer against comn^on 
right consist of a rent out of the dowable estates, it must 
be for die life of the widow at least; for if it bQ limited to 
her for years only, or for the life of another, she will not 
be barred of her dower acecMtling to common right. 

For where > in dower the case was, that a baron being 
sdsed in fee of certain estates devised part thereof to his 
heir in tail, and sufibred the fee in the reisidue to descend 
upon him ; and the heir upon his fether's death granted to 
the demandant an annual rent-charge ofBOL out of the said 
estates for her life, if the gnmtor or any son of hh body so 
long lived, in recompence of her dower ; and the deed of 
grant contained a clause, whereby it was agreed, that if 
the demandant was disturbed in the enjoyment of the rent, 
she might demand her dower as if the deed had not been 
made ; and the heir had a son, the tenant, and died : — 
on demurrer, the Court, (allowing that the issue might 
have avoided the charge, upon which point a difference of 
opinion seems to have prevailed,) held the demandant bound 
by acceptance of the rent, because it had continuance 
and issued as well out of the fee-simple as the entailed 
estates. And it was said, that if the rent had been assigned 
out of the entailed estates alone, and supposing the issue 
might have avoided and did avoid the rent, the demandant 
should have had her dower, notwithstanding the assign- 
ment, and that such was the law in the case of rent as- 
signed out of land, the tide to which was defeasible, 
whereby the rent was avoided : but that so long as the rent 
continued, the feme should be barred of her dower. And it 
was further said, that if a feme accepted a rent for years 
in allowance of her dower or for the lifb of another, the 
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sanie would not bar her of her dower, ekfce they were not 'Ohat. IV. 
iik^ estates in dower, which were for ^the life of the feme*" jBieeUm at 

It is reported to have been said by Dyer C J. % t&atif to-<*w*»^' 
a husband alien parcel of his lands during oorertui^t ^nd. 
die, and the heir enter npon the residue, and alk^r his 
mother parcel of the. lands which remdin in recompeno6<of 
all her dower ; on action of dower brought against ^ite 
alienee of the other lands^ he shall plead this assignm^U, 
and bar her of her dower : bat that if the executor of th^ 
husband had assigned to the widow fMiroel of the -latids 
aliened in reconipence of her dow^, neither the heir nor 
the oth^r fisofiees of the husband could have pleaded this. 
And a plea of rent having, been received in full recompendb 
of dower out of. all the Unds which bdonged to thb hus^ 
band ^during marriage seems to havB been thought a.godd.. 
bar* .but; not if it was^ granted out of other land; ^' - ' *' ' « 

. And wb^e in dower, the tenant pleadeditbat. I|e ^ad'a£^ By wimt^ 
signed, to the widow in nain6 of recorapence-of her dower JJ^jJ^JljJ^^^ 
twenty acres of wheat, out of the land, of wbk(h shevoia^ wiUbe 
dowable, it was held a good bar, as well as a rent €ft*^tij 
other profit out of the land^ as common of pasture tot tW5 
cows: but it was* said^ that an assignment of sheef^ or a 
horse in allowance of dower,, was not good, they not bein^ 
of the nature of land.^ ' ' 

A widow is entitled to hold her dower, assigned accord^ Dower 
IBS to common rieht, discharged of all incumbrances cheated f^^'^'^'^s 

D ^ " f to Gommoii 

by the husband after marriage^ since her title has relation right how 
to the marriage and seisin of the husband, which were prior '^^ ' 
to the incumbrances : but if she accept of the heir an en- against * 
dowment against common right, she shall hold it subject to ^T? 
any charges thereon, though created subsequently to the hM. 
peswdat which her right of dower attached. , , 

So Lord Coke says, the endowment by met^s and 
bounds according to common right is more beneficial to 

" BicUey v. Bickley, And. 287. ' Mo. 59 pi. 167. Dy. 91. marg.^ 

" 6ee Mo. 25, 26. in pi. 86. n. (12). 

• '^ Tumey v. Stur«:B^ Dy. 91a. 

pi. 12. ' 
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OfAv. IV. the wife than to be endowed against common rigbt^ for 
m^m'&f ^^^ ^^^ ^^^ ^^^^ ^^ '^^ cluivged in respect of a cbai*^ 
modb sfter ber tiile of dowen ' 

If then a hushsnd, seised of thiee manors in fee, grants 
a rentroharge .out of all^ and dies, and the wife has cNie 
manor assigpued to her by the- heir in lieu of dower of all 
tlie three manors; now two paits df this tnalior will remain 
charged lo the distress of the grantee^ beeauBe as to the 
tVvo parts» she took her dower af^mst commcm ri^t, by 
which she ought tot have had the third part of each manov. 
Bat if in this ctse she had reo^vered her dow^r, and midi 
a^igtiment bad been made by the sherifi^ she should htttHQ 
MA it discharged ; for when die assignment was tiade by 
4be. shisriff of one manor in allowance of all thd manors, 
itbe grantee might Aatrain for the whole rent in the other 
two manors, and iaevelry partofthem^ and it shonld not l^e 
.. 1 . 1 jpdore pr^dtdal to the heir this way than the other way. ' 
'' . Afiain,. if a mm seised of lands in fee take fl wfih^ and 

. .. / .gnmt a rentKiharge, and afterwards make a feoftnent 
' 49 J<^ ^nd take hade an estate tail, and die^ and the wife 
,xw^VfiF di^wec against tfao issue in tail by reddiliop, and 
mako- a surmise that her hnsband died se^ed, and pray a 
writ. til) ip<)«rae. of the draiages, which is granted to her; 
she will hold the land charged with the ventHdiai^ &r 
by bepT pnQ^ she aeccpteth herself dowaUe of the aeeond 
i9stat% fi^i: of the first estate wheceoF riie was dowaUe her 
^lu^band died not seiaad^ awd so. she hath ooneiuded her- 
aelf ; wber€forie» (adds Lord Ccke^) if ibe rentkdiarge be 
more to ber detriment than the damagea beneficial to her^ 
it Is.good fi>t ber iki that case to make no tadi prayer. ^ 
CustoiMffir ^^ ^^y ^ observed, dial where a widow is dowafale by 
^^^Ibi"^ custom, as in the. ooonty of Kent, where by tbe custom of 
gavelkind ^he is entilM to a motety.of her busband^s estate so 
Ipng a^ she keepaheraslf sole and without dkild^ she caaaot 
wave such customary estate, and take her thirds for life. ^ 

y Co. Lit. 32 b., and see n. (2\ * Co. Lit. 33 a. 
ibid. [17th ed.] ^ Co. LiU 33 b. 1 U a. Rob. Gav. 

> Perk. ss. 330. 332., and see 230. * 

s. 331. ibid. 1 Rol. Ab, 683. Co. 
Lit. 173 a. 
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And wb^re this eilsfom was pleaded, diree jastices held CftXr. IV.' 
the plea good, and that the widow had not election to re- ^cthn ps 
cover dower by the custom or by the Common law. Antf *^^^: , 
k Wad said to have been accordingly so adjudged in doWer^ 
between Davers & CHby in the common bench. * 

II. TTie- acceptance of what assignriient of dower against 
Gonrnion right will not preclude an assignment according^ 
to common right. 

In Vtmori^ case ** it was resolved, that no collateral r^-^ Wbat as- " 
eompente made to a wife in satisfaction of her dower was ^' dfwS^°^ "^^^^ 
bar fliereto at common law ; the reason assigned for which against 
was, that no right or title of freehold or inheritance could r^™^ai 
be barred by any eoHateral satis&ction, but only by release "^t pre- 
Of confirmaticm^ or some tantamount act. Therefore if assignment 
lands^ whereof a woman has no right to be endowed, or a *ccording 
rent but of such lands, be assigiied to her in lieti of dower, right. 
yet thb is. rOl bat to heist to demand her dower ; for she 
having na manner of title to those lands cannot without 
livtery and sd^n be any m(H?e than tenant at will, which is 
no sttflici^nt recompence for an estate for life, which her 
cio^^rwBStobe.^ 

And aa assignment of dower against common right must Not a con. 
be ab$6late and.unconditional, and not subj^t to any limit- onT"^^ 
ation. 

For where in dower ^ the tenant pleaded that he by 
indenture granted a rent out of the dowable land to the 
demandant in recompence of her dower, and the demandant 
oonfessed the grant o£ the rent and her acceptance, but 
said that in the same indenture was a condition, that if the 
rent Was not paid within such a time after it became due, 
the same should cease,, and the indenture be void, and 
showed a breach ; upoq demurrer it was adjudged for the 
demandant, because the indenture was pleaded as a grant, 
and not; an assignment,, and also because it was upon con^ 

« Mo. 260. pi. 4ds. ^ Wetitworfh V; Wetitworth,. 

' 4 Co. Rep. 1 a b. in first jceso* Cro. El. 4/iK lRol.Ab.684. Co., 
lation: Lit. 54 b. 2 And. 30,51. Noy. 55«. 

• Perk. s. 407. Co. Lit. 54 b. 
4.Co. Rep. lb. 2 Bac. Ab. 574. 
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nor for a 

diattel 

interest. 



c^AP. IV. dition, for that rent asingned in recoinp^ce of dpw^ and 

lUectipn at ^^ich Came in lieu of the land, ought tQ be as absolote m 

to dower, the assignment of the land itself; and that therefore the 

^ condition annexed was void, or if it should be ^oodf.yet 

tliat it was only annexed to the deed as a grant; and that 

upon breach of the condition the demandant was restored 

to her writ of dower. And it was said, that the grant oug))t 

to have been pleaded by the words ^^ quod assi^^avit," (or. 

in other words, ^' that he assigned"). And it was also said 

ip the same case, that if an assignment and grant of land 

were made to a feme for a term of years in recompenoe of 

her dower, this would not bar her, because of this she was 

not tenant in dower, nor had she such estate as she would 

have had if she had been endowed, viz* an abscdute estate 

. for life.s 

And where in dower the defendant said, that, he him^If 
before the writ brought did assign a rent of 10/. per annum 
to the demandant in recompenceof her dower ; upon which 
the demandant did demur, for that the tenant had not 
showed what' estate he had in the lands at the time of 
granting the rent, as to say, that he was seised in fee» ap4 
granted the said rent, so as it might appear to the Qpurt 
upon the plea, that the tenant had a lawful power to gnin( 
such a rent; the cause was allowed by the whole Courts 
and the demurrer holden good« ^ 



Jointure no 
bar of 
dower at 
common 
law. 



Section S. 

In what casesj since the statute of jointures \ a mdim may 
elect to take a provision under the statute^ or her dower at 
common law. 

A jointure was no bar to a widow of her dower at com- 
mon law, since a right or tide to a freehold could not be 
barred by acceptance of collateral satisfaction. 

8 Vin. Ab. tit. Dower (X), pi. s. * Beamont v. Dean, 2 Leon. 10. 
And see Hob. 1 55. pi. 1 5. Dy . 36 1 . pi. 11 . 

^ 27. H. B, c. 10« SS. 6, 7, 8» & 9, 
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. If tbmfore a peraon & coniddeiMkta of ' ina^ c^r. iv. 

so estate of lands to Ms intended wife) in foil sadslkction ^goUon as^^ 
of aU tlie dower whieb after marri^e might accrue to her ^iom^ttfvs. 
in aoy of bis lands» and they afterwards intermarried; or 
if a faasband after marriage purchased to him and his wilel 
for UfCi or in ta3, in satisfaction^ of dower ; neither of 
these provisions was a bar of her dower at common law : 
in respect to the first supposed- case the reason was, be* 
cause die had notitle of dower at the time.of the accqit^ 
ance of the satisfiictiony but it accrued after; another 
reason, and which applied kself as well to the secondly 
supposed case, was, because no collateral satisfiiction could 
bar a right or tide to any inheritance or freehold. ; - 

Before the passing of the statute of jointures^ the greater jointiiK» 
part of the land in E^knd was conveyed to uses; and as ^„^^^' 
a wife was not dowable of uses, her fother or fiiends upon 
her nianiage proeiired the husband to take an estate from 
the feoffees, or others seised to his use, to him and his wife 
before or after marriage, for their lives, or in tail, for a 
competent provision for the wife after her husband's death: 
then came. the statute which transferred the possession to 
the use, by which the husbands were seised accordingly; 
and consequently if further provision had not been made, 
the wives would have had as well their dowers as their 
jointuress 

To remedy such a consequence therefore was the object 
of the legislature, ^md this it accomplished by the iBtatute 
under consideration, which enacted S that where purchases 
or conveyances had been or should be made of any lands 
tenements or hereditaments to or to the use of the husband 
and wife and the heirs of the husband, or the husband and 
wife and the heirs of their two bodies begotten, or the 
heirs of one of their bodies, or the husband and wife for 
term of their lives^ or the life of t^e wife^ for her jointure ; 
in such case every woman married, having such jointure 
made, should not daim nor have title to dower of the 

^ 4Co«Rep. lb. 2a. > 8.6. 



IM 



ELECTIOtr DIH»II>HR£i> IV,- 4WUCATI0K 



Shot 9. 
JSlMkHiM 



Statutable 
election as 
to jointure 
after mar- 
riage. 

Copyhold 
property 
not within 
8tatutf9 of. * 
jointures. 



Conse- 
quences of a 
jointure not 
according 
with the 
statute. 



i^tidoe 0f the laiidaiteDenibiils^r'hQraditeineate thatlatiany 
tnae w«re her said husband's by whom she bad any fiucb 
joidture. . And it was pitMrided ^9 that ior <ase of ev»t(doift 
froin< her joiBCore or any part tfaerepfi witboMi fmudi by 
kwiiil entry or action^ or by her hUsbaAcl'a dts<iontilau«iee^ 
she sfabuld be fMroportionably endowed cf the residue of his 
estate whereof she was .befol:^ dowtiUe.. .And it was aka 
^dvided"'^ that in case the joiatyiie ««l miide after mar^ 
rii^ge» except by act of parliaiaecit, she should .be. at liberty^ 
after her husband's. death) to refuae audi joinuune,; and tot 
resort to her dower at common )aw» 

It is observable that this sMute does not extend to^ 
copyhold lalidsi all the dc&useis therein ^q^ressly i^ating 
to dow^ at common law; and for freebench no writ of 
dower lies, being only an exdresCent interest om o£ tber 
husband's estate*^ 

It will be seen that five diffibreiit Biodea are itentienedL 
in the si&tb se^on of the statiite whereby a feme may be 
barred of her dower ; but those Severid limitations of estates 
are given fer example onlyi and do not exdode odier 
estates of the lUie efiecti and agreeing with the sfnrii; of Uie 
Utatute..'' 

. If then a jointure he made on a feftie in a vnay nott 
according with tb^ intlilit of the ^utute, she will not be* 
concluded by it, but will at law be permitted not only to. 
enjoy the provision intended for her jointut^ but also her 
dowers lor sidOe thi^ statute has not bee^ complied With»i 
the slated of ^ings will be the same in the eye of a court of 
htm aa if the statute bad not been passed 2 and it seeins to 
fcUow that the same consequences will result in oasea 
where tbd jointure is mad6 during » state of coverture^ and 
ia.not sustainaUd as sodh nnder the statute^ eiven though 
siieh jokifiire be miceptoi by the wifei Thede obaervattuni( 
lead ua to mdke the iblloiHiig ioquiiries s -** 



"8.7. 

8.9. 



" Cro.Car.44. 4 Mod. 85. And 
see 1 Ves. sen. 54. in Wtdker v. 



Walkfir. 2 Ibid. 357. in Rigden V. 
Vallier. ' ^^ 

4 Co. Hep. 2 a. 
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h What cbeg and do^ not emstitute a good legal Ci^ais iv. 

jointure. mmn^if 

II. The eommission of mhut acts by tbe wife after her ^j<>^ntwe$:' 
hasband's death will be deaned an acceiitaiice of a jointote 
made after mMfriagej so as lo pre<^de her Section to wa^^ 
the ^flfifie, and Tiesort to her dower* 

IIL The commission of what acts will not so preclude. 

h The tntst inquiry may be made by considering th^ What con. 
several tequisHes to const!tatif»g a good jointure; and this *^l^^.^ 
will apply as well to a jointure made before, as to one ture. 
fiMde after marriage; only it will be borne in mind, thM a 
jointure made after marriage requires the subsequent ratt^^ 
fication of the wife to make it binding upon her. 

Axid^stf the jointure must take, effect immediately on it must 
ihe death of the husband. \!^^ ef** 

ThereiiHre where a husband covenanted to stand seized ly on the '. 
to the use of bimsdf in tail, remainder to his wife for life^ deatfT"** * 
and afterwards died without issue, the prdvision for the 
wife was held to be no jointure ; for since it could not be 
said to be a jointure at the beginning, whatsoever hap-* 
pened afterwards should not make it such.>^ And if a bus-* 
band settle an estate to the use of himself for life, remainder 
to the use of A. for life, remainder to the use of his wife 
for life for her jointure; or with the firist limitation to the 
use of A. for life, i*emainder to the use of the wife for life^ 
for her jointure ; in neither of these cases is this jointure 
good within the statute, though A. should die in the ltfe-» 
time of the husband, and after the death of the husband 
the w^e should enter; because at the time die limitations 
were made, they were out of the statute, it being uncertain 
whether the estate of the wife would take effect immediately 
on the deaA of the husband, as by the statute it ought ; 
and BO subsequent event could make them within it, for* 
qitod ah imitio nan 'oalei^ tractu temparis ndn convdkscei ^ ; but 
in each case tha wife will be entitled to have her dower of 

> WoedK V. Shirby, Cra. Jac. "» 4 Cq. Rep. 2 b. in Vernon's ca. 
489. Co,lAt,36h. Hob. 151. And see 

Sherwell's ca. Hat. 51. Winth, 33. 
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Chap. IV. the residue : for if the statutedoth not bar her, the eolnmoiii 

JEieetion a» ^^ ^^^ ^^^ coDclude her in sQch case of her dower* 

i0 jomiure u Secondly^ the jointure must be for the life of the wife or 

It must be Other greater estate, and not pour autre vie, or for any 

wlfe^ufe • *^°* ^^ y^'* ^^ ^^^^ smaller estate '; for an estate to her 
for the life or lives of one or many others, or for a hundred 
or a thousand years if she live so long, or without' such 
limitation, is no bar of her dower, though' expressly made 
in satisfaction €( dower, such estates not being within the 
statute* 

If then a husband make a setdement to die use of hb^ 
wife for another's life for her jointure^ this is not within: 
the statute ; for the estate is not for the life of the mfe^ 
and may determine without her act or de&ult during her 
or during life, and so she may be destitute of a livelihood*' Baft 
her^widow- jj. j^^ make such settlement to the use of himself for life, 
remainder to the use of his wife absolutely or during 
widowhood for her jointure, that is an estate for her Iife> 
and cannot determine without her own act, and; therefore 
is a jointure within the statute, notwithstanding all the 
examples contained therein are of a joint estate made to 
the husband and wife, and none of them to the wife oiily^ 
nor by way of remainder ; for the efiect to the wife is the 
same, whether the estate be limited to the husband and 
wife for their lives, or to the husband for his life^ remainder 
to the wife for her life, one estate being as beneficial to 
the wife as the other. ^ 

So where the ^ther of intended husband, in perfomv^ 
ance of articles of marriage to be had between his son and 
K, made a feoffment to th^use of E. for life; and after** 
wards the marriage took effect, and the father died, and 
then the husband died : on the question whether £. should 
have the land settled, and also dower out of the other 
lands of her baron, the opinion was that she should be. 
barred of her dower. " 

. ' Sid. 5, 4. " Ashton's ca. Dy, 228.. pi. 46» 

> 4Co.Rep. 2b. 3a. Hob.40. 4Co,Rep.2b. 
*■ 4 Co, Rep. 2 a. 
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And whme lands were limitedto a baron and feme, iind ^^^* i^- 
the heirs male of their two bodies ; the estate acquired by jBteaian \u 
the wife . was held to be within, the intent of the statute. *^J*'*»^^-^^ 
thougk not one of &e five estates pat for <Nuunple ther^in^ 
«ad to be a good bar of her dower. ^ > 

Again) where A. made^ a feo£Pment, \kpon\ eokidtaloa to 
enfeoff his son and M. his son's wife in tail, ren^under to 
the right heirs of die feoffor ; and the feoffment was made, 
and the son. died: the estate- acquired by M. was held to 
be a good jointure within the statute, and to bar her demand 
ef dower, though die daimed by the feoffees and not by 
the ancestor. But a bargain and sale upon confidence to 
make a jointure. was. said not to be within the statute: 
though it was said, that if lands were given to a man and 
such a woman before marriage in name of jointure, and 
then ihey. intermarried, this was within the statute. "^ 

In a .case where, by settlement before marriage the 
limitation of an estate to take effect after nmrriage was to 
the use of baron and. feme and • their heirs ; this was held 
a good jointure and within the equity of the statute by 
thnee justices against two.' 

It is indeed laid down by Brooke^, that where a hus-. 
band makes his feme joint purchaser with himself after the 
coverture of any .estate of freehold, this is a bar of dower 
if she. agree to the jointure afi;eir his death; but that it is 
otherwise of the feo*simple^ for that such jointure was not 
mentioned in the statute. But in Vernaris case' this* is' 
said to have been misreported ; and it is there observed,- 
that the reason assigned by Brooke why a fee-simple was. 
no jointure was not good in law, an estate in fee^simple' 
being within. the express letter of the statute; -for that the 
words of the proviso ^ were^ *^ for term of her life or other* 
wise in jointure," which word ^* otherwise" extended to all- 
other estates conveyed to the wife not mentioned before in 

* 4 Co. Rep. S b. Dy. 97. pL4S. ' Bro. Ab. tit. Dower, pi. 69. 

* Mo. 28. pi. 91. * See 8 Ck>. Rep. Jb. 
' See Maarice Dennis's ca. Dy. * a. 9. 

248; pL 78. . 
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Q^^k9,ly, fbe.^tstttte^ whkh ware ps hendficMil. to llle mSh as^the 

Sect* 3* 

Mkaion 0$ ^t^tes before yneBtiotied^ or move so. 
to jmiute i^ I|; has been shown \ ihat an assigoiiient^rf! dower agueat 
jointuro pomfnoE right 1$ not bindaig» if a eonditioa be annexed 
jl^^^tT^ thereto; but the same principle does not hold good in 
condiUon ; rofeffeHcc 40 jototures under the itatute^ fcr these may be 
made subject to oonditioos. 

Thus in Vermn^i caseS to a writ of dower the tenant 
pleaded) that demandant's husband enfeo£bd ewtain per- 
sons of land to the use of himself be life^ xemiuncler to the 
use of demandant) then his wiiiB^ tox ISe, remainder to the 
U9e of the right heirs of the husband; and averred, that 
the life esjtat» ao limited to the demandant waa for her 
JQiatur^ and in satis&etion of. her dower; and that on her 
husband's death she entered on the land so limited for her 
jointure^ and agreed to iti the demandant in h^ r^li* 
cation confessed the feoffinent and limitations) but further 
said) that the limitation to her ikbs upon condition that she 
should perform the last will of her husband) and demanded 
judgment if the tenant should be admitted to aver that 
the estate limited to her upon condition was for her 
joipturc) and in satis&ctton of dower: to diis the tenant 
demurred) aqd ju(%tnaftt was given against the demandant; 
and amongst other things it wias resohed) dmt i£ She estate 
Umited to the demandant was not within the statoto of 
jpintureS) th^ by the common law it was no bar of her 
* dpweTt but she should have both : that although the estate 
waa upon iconditioi^ and dower) iya lieu of which the 
j^unture fM9^i) at Ihe common low was an absolute estate 
fiar life; yet fonasmuoh ^ an estate &r life upon oond^on 
was AU estetQ fer Uft^ it was wiitthin die words and intent of 
the statute) if the demandant aft^ she death of her husband 
acceqptod it; im that k was ageefed that a jointunp was a 
QOmpeteot livelHoKXNl of freehold far the wife) to take eihcs 
immediately after the death of the husband for the life of 
the wife), if Ae hersdf was not the caused of the d^er- 

*» Supra, p. 151. « 4 Co. Rep. 1 . Dy. 31 i. pi. 7. 
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|)(iHi^H(ii^ 0v S^vSnitu^e fif k ; ao^ that if 4^ ^scpditi^iv b9 wi^ ,95^t» iVr 

m\^&i, i\i bm tl^ ifir^^ a^rf the . 4^tl|i ^ h^ h^shm^ ? V?n^^^ ^« 

jolfitttrfi^ §he wtf^ bwfrciij q? , feer 4p^«mr 1 ^ftd tb§t aUb^ugji 

perfortp her husband's will, whif^ ifEtf^frte^ fit ^M9pdfi^t|oi| 
0f Inking ibo e9^t0y yet it.ipig}it be ^vstt^"^^ ;b§ ^the 
^Ifitpreof the deofiandwt? f<3^ <bat on^.f;o9«s^4<^#tliQa stQo4 
!9fdl wUb th^ other. 

; ^ prOvi8i€^ ni^ fo^ a Wif^ ipfiJ^^oA^ t^ he fof }fi/^ maybepre- 

jpi9ftHr6 inajf t)« F«wit«i taking ^fi^t us Buch by tl^ ISS^ef- 
gg^i^pa g£ the ^dctrine of rebutter* feet by 

Aa wbfpr^ * bp^bcrnd wbs lienwt in tai), wHh reuaMadeir '^*"*^'' 
10 bi)9| wl& f9<? li|e; ^nd t^ b^bao^ maifc a fetfnaeat fo 
the ua^ of Wflasejf ai»d 1^13 wife for their Uye^ for a jpioturo 
^ tb^vriffb aiid tlieft: 4ied without Is^ii^: 0a Him joii|ture 
being pleaded }Q: bai* of dower^i it wa^ a^^Mdg<^ to ben^ 
b#fc b^a.«}^ the wf^ was femitDsd and in of her fiffst . ^tfrte, 
mA tbft jpiflt^ro $lweby «Tpkkd- * > "^^ 

^i^ffl^ the joipt^re lonst bo imde Iq tti/9. im^ a^d p^ must be 
to;ptfcei5a;inimist for her. ^ ,^^ 

Thus ft W4SI WA by JkOIkI H^EdHKlcl^S tb^ a^ JCO^V^y- not in trust 

aoM (o 4r^9ta^9: vas VEk poi^t of law n» jointorei for t^atr ^ ' 
tp make it 90 t^ Qpq?eywc^ owgbt to bf^ tO: thc^ wifo, 
beredy^. 

IPom^iNf^ it mn$t b& made ip ^atisf^ctkiiv of kmt whfde and m satis 
dflnrcs*! airi nsft.of awy pfiirti^j^ pwt qC ifc*» . . , hl^wh^e 

If therefore lands are conveyed to a woman, b<^c% dower. 

iMrfibtge foitiMiri of bfif! jQlnM% #i9d #1^ ioi^rii^ ^Bf re 

land ia opBveyedit^ feer ifer hfl» jM^E jpiptor^ #»4 Wk ^tW?r 
fadbion of b«c niliale ^ ^owei^ a«4 9ft«i?wi|rd% tttq h^a^. 

dtts; in iMa casQ if (k^: vi&. y^fsm. t^^ 1^ oQAv^efd, to, 

• • • * • . . 

^ As to averment, see infra, vey. But in equity a trust estate 

p. 160. may constitute a .goo4. joiotur^. 

•M9.B72. See infra, p. 164. 

^Ck). Lit. 36 b. ■ ^ Co,]^it.36b. 
» 1 Atk. SQZ. in Hervey v. Her- 
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Chav. IV. her VM after the xKiarriage, she shall have the land convejed 
j^^^'^ to her before the marriage^ and her dower also in the 
tojcfytiures, iT^idiie; for land convieyed* to a woman in pari of her 
jointure, or in satis&ction of pari of her doWer, is no bar, 
for the uncertainty of any part of her dower; and the 
wbtds of die statute are, for the jointure of the wife and 
hot for pari of her jointure. ^ 

From Vemcn^s case^ the law with respect to deeds 
appears formerly to have been, that an averment of the 
provision for the wife being intended as a recompence for 
her dower was admissible, though such provision was not 
tapressly said to be so. And by another authority^ it is 
said, that where an assurance was made to a woman, to flie 
intent it should be for her jointure, but it was not so ex- 
pressed in the deed, the opinion of the Court was that it 
AvtniieDt might be so averred. This point however it seems under- 
Jv^|*2^ went an alteration in consequence of tlie statute of frauds ', 
compenoe and that no such averment can now be made, 
not «A«.v Therefore where upon a bill brought for dower, the de- 
«ibl«. fendant, the heir, insisted that the husband in his life^time 

had given a bond to secure to the plaintitf 500/. in case 
she survived, and that such proviision was intended at the 
time to be in lieu of dower, and that she acknowledged it 
to be so^ and he ofiered to read evidence of such acknow- 
ledgment; Lord Hardwicke was of opinion that this parol 
evidence could not be allowed, being within the statute of 
frauds and peijuries : and he observed, that a general pro- 
vision for the wife was not a bar of dower, unless exprmsed 
to be so. "^ 

It was at one time considered, that no estate devised by 
will could be a jointure within the statute of 27. H.'8. ; 
and for this proposition two reasons were assigned, the 
one, because by that statute the whole estate of the feo£fees 
was transferred to the cestui-que-use, and no land after the 

* 4 Co. Rep. 5 a. ■ 29.C.2. c.3. 

J Supra, p. 1 59. ■» Tinney v. Tinner, 3 Atk. 8. 

* Ow. 55. And see Tracy v. 
Ive, 1 Leon. 511. 
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makisg thereof was devisable till the statute of 62. H. Sf Chav. ly. 
and therefore a devise of the land, which then by the law ^^^^u 
could not be madei could not be within the statute o{tojouuures» 
jointures ; the other reason was, because every jointure ' 

intended within the act was made and assured either before 
or during the coverture, as appeared by the statute itself 
but a devise took its effect after the husband's death. But 
both these reasons have been long held untenable. 

If then a husband devise land to his wife for life or in Jointure 
tail for her jointure, and in satisfaction of her dower, thi^ i^It^b 
is a jointure within the statute ; for since an estate for life will, 
made to her for her jointure before marriage, when she is 
not his wife, is within the equity of the statute, so an estate 
devised to her for life, which takes efiect after the disso- 
lution of the marriage by his death, is also within the 
equity of it ° 

And it is said by Lord Coke '', that although land was 
not devisable until the statute of 32. H. 8., yet it was 
frequent in the books that a statute made of late time 
should be taken within the equity of one made long before ; 
and of this he gives several instances. 

But unless the devise to the wife be expressed in the But cannot 
will to be in satis&ction of dower, it cannot be averred tobe^ga. 

to be so. ^ tisfiwAion of 

. For where a husband devised land to his wife for the lesssoex-' 
term of her life generally, it was resolved that such devise P**"*^- 
could not be averred to be for the jointure of the wife, and 
in satisfaction of her dower ; and this for two reasons ; 
first, because a devise implied a consideration in itself^ and 
as it could not be averred to be to the use of any other 
than the devisee, unless so expressed in the will, so neither 
could it be averred to be for a jointure, unless so therein 
expressed, but it should be taken as a benevolence; se*- 
condly, because the whole will concerning lands by the 
statutes of 32. and 34. H. 8. ought to be in writing, and 

■ 4Co.Rep. 4a. p 4 Co. Rep. 4 a. 

• Ibid. 

M 
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Ckap. IV. no averment taken out of the will which eould not be cot- 

jo^n'oM Icc^ ^^^ ^^® words contained in it^ 

to jointures. Again, where defendant's husband densed to her sevend 
parts of his estate, all together of better value than her 
dower, and directed that the profits of the rest of his estate 
for years should be applied for payment of debts and 
legacies, but did not mention diat he' intended the pro- 
vision for his wife to be in satis&ction of her dower : upon 
the defendant's suing at law, she recovered, though the 
will was pleaded, and averred to be in sadsfaction of 
dower ; but the Court was of opinion that no such avei^ 
ment could be admitted unless it had been so declared in 
the will.' 

These observations will tend to explain a passage con- 
tained in Brooke*, where he says, that a devise of land by 
the husband to the wife by will b no bar of her dower, for 
that it is a benevolence, if we are to understand him thereby 
to mean that the devise was not expressly stated to b^ in 
satis&ction of dower. 

And the principle of law which prevailed before the 
statute of frauds S that where a will did not express a pro- 
vision made for a wife to be in lieu of her dpwer, the 
omission could not be supplied by averment, acquired 
additional strength in consequence of that statute, whidi 
declares, that all devises of lands, &c. shall be in writing, 
and signed by the party, &c. in the manner and attested 
with the solemnities therein mentioned. 

Bower re- If an estate for life, in tail, or in fee simple, is conveyed 

oTeWcdon ^ ^ ^®™^ ^^^ ^^^ jointure^ and after the death of her 

of jointure, husband she is evicted, she shall recover dower to the value 

in the residue by the express provision of the statute^ and 

shall have but an estate for life, of what estate soever her 

jointure was ; so that upon eviction, no greater prejudice 

^ 4 Co. Rep. 4 a. supply any construction ddKorsthe 

' Lawrence y. Lawrence, S Freem. wuf, mfira, p. 224. 

254. See further as to this case ' Bro. Ab. tit. Dower, pi. 69. 

Infra, p. 256. ; and see further as to 4 Co. Rep. 4 a. By, 248. in pi. 78. 

no averment being admitted to * 29 C. 2. c. ff. 
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sbattlKpnie to tbe terre-tenant, if the jointure was of any CtUr, it. 

Sects; 



estate of inheritano^ than if k was but for (eim of her life." ^^^ ^ 



The iniporlant question, whedier a jointure settled upon 
an infiint feme bfSore marriage in Ueu of dower might xnHmtiMr- 
be waved, appears to fafcive hung in doubt preirious to tbe "^^ ^ 
deei^on which the case of Drwy v. Drwy " ulttmatelj re- jointure 
ceiYed in the House of Lords, determining the point in the ^^*^ ™*^ 
negative Before ^t case, the judiciid opinions upon the 
subject were coi^ictmg, that of Sir Joseph Jdcyll in Cray 
V. WiBis " being against such a jointure barring, and that 
of Loid Hardwicfce in Harvey ▼• AsUey ' to the contrary. 

Thus have we shortly considered the several requisites 
to the validity of a jointure at law. But the construdjon 
which a court of equity puts iq>on a provision made for a 
wife by. way of jointure^ and not acanrding with the statute^ 
diffiars matmally from that which a court of law puts upon 
a provision nmilarly circumstanced. For first it may be Jointure 
observed, that if a jointure be not sustainable as such under ^uiJ° ' 
the statute, a court of law will not prevent a widow from though not 
taking advantage of that circumstance, and enjoying both ^e'suume! 
the provision so made for her, and also her dower. ^ But 
since equity follows the law in the substance, though not in 
the mode and circumstances tof the case, if that has been done 
which is equivalent to what the law would call a jointure, 
it will bind in equity.* Therefore, though Sir Joseph 
Je^U M. R. held a bond entered into before marriage to 
secure a sum of money for the wife's livelihood and main- 
tenance to be no bar of dower, yet Lord King C. reversed 
diat decree, being of opinion that such provision was a 
bar of dower, and within the equity of the statute of 
jointures. * Hence it appears, that it is not absolutely re- 

• 4 Go. Rep. 5 b. * 3Atk.607. 

* Earl of Buckinghamshire v. ^ See supra, p. 154. 
Dmry, jBro.P.C. 570. [edToml.]; ■ See 8 JBIderrs Rep. es. 

and see supra, p. 49. et seq. * T^zard ▼. Longdale, cited in 

^ sEq. Ca. Ab. 389. See state- Tinney y. Tlnney, 3 Atk. 8. And 

ment of the case, as it af^ears by see 2 Eden's Rep. 66. 3 Bac. Ab. 

the R^pUter's book, in opinions 717. Charles y. Andrews, 9 Mod. 

and judgments of Ld. C. J. Mv ilmot, 1 52. 
983. n.(ii). 
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Chaf, IV. quisitg for the wife to be made a party to the instrument 
m^nas conferring the jointure* ** And a court of equity will permit 
tojomiuret, a feme sole adult to preclude herself of dower, by agredng 
Feme adult ^ accept any provision in lieu thereof, whether legal or 
may pie- equitable, and though resting merely in covenant, and pro^ 
Lif of ' ceeding either out of the real or personal estate of the 
dower by husband; and even though of a doubtful and contingent 
sioiiithough nature*^ And if such provision be made after 'marriage* 
precanous. ^jj^ ^jf^ ^j jj^ enabled^ upon her fiusband's death, to ex- 

may^dect ^^cise the same election between that provision and her 

between dower, as she may exercise at law between her dower and 

pnture^ A Strict legal jointure made after marriage by virtue of the 

and dower, gt^fute of jointures. An infant feme may also by settle*- 

bar^her^tf ^^^^ made with the concurrence of her parents or guardians 

of dower agree to accept a provision in lieu of dower, though the 

pro!risfo^° Same possess not the several properties of a strict legal 

though not jointure, as i^ for instance, it be not expressly charged on 

a strict any particular lands, nor secured out of lands generally*^: 

legal join- |jy^ ^1,^^ ^g provision must be as certain as her dower, 

ture * 

and not precarious and such as she may never enjoy ; in 

which latter respect her situation differs from that of a 

feme adult. ^• 

and though It seems however that in order to sustain such a settle- 

geif norther ^^^^ ^^ ^^ °^^ absolutely necessary that the infant or her 

parents or parents or guardians be made parties to it. ' But whether 

b^pwSw ^'^^y ^ ™ade parties to the settlement or not, it would 

to the set. probably be deemed requisite that a representation should 

otTembie. ^^ either case be made to the parents or guardians of the 

jointure intended to be settled upon the infant, in order 

that they may judge of its adequacy with reference to her 

Where in- fortune and rank in life. * And if the jointure provision 

fant may *^ 

^ See 1 Cm. Dig. 228. • Caruthers v. Caruthers, 4Bro. 

« See Jordan v. Savage, cited C.C.499. Smith v. Smith, 5 Ves. 

3Bac.Ab.7l7. 4 Bro. C. C. 515. 189. Corbet v. Corbet, l Sim. & 

in Caruthers v. Caruthers. Stu. 612. And see supra, p. 49. et 

^ Earl of Buckingham y. Dru- seq. 

ry, 3 Bro. P. C. 570. [ed. Toml.] ' See Jordan v. Savage, supra. 

2 Eden's Rep. 60. Drury v. Drury, Williams v. Chitty, supra, 

ibid. 39. And see Williams v. » See Estcourt v. Estcourt 

Chitty, 3 Ves. 545. 1 Cox's C. C. 20. ' 
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be not equally certain with her dower, or be made after Chaf^ IV. 
marriage, equity will permit her to elect between the two ^^^'^ 
mterests* tojohuures. 

In the Treatise on the Law of Husband and Wife \ elect be- 
after noticing that copyhold estates were not within the ^^^ 
statute of jointures, it is observed, that if a settlement jointure. 
thereof, or of property less than freehold, was not a good 
l^g^ jointure within the statute, except the widow could in 
the latter case, as against the heir, be entitled to the pri- 
vilege of having the provision secured out of the husband's 
real estates, beyond which the case of Earl of Buckingham 
v. Drwry ^ was no authority, it was to have been inferred 
that when jointures upon infants before marriage were of 
copyhold or leasehold estates, they would not have been 
barred by them in equity, unless they had confirmed them 
by acceptance after the death of their husbands, when sui 
juris and under no disabili^. And with these observiations 
the cases of Jordan and Savage ^ and Williams v. Chitty ^ 
are considered to be irreconcileable, the subject of jointure 
consisting in the former case of copyhold property, and in 
the latter of leasehold property. In answer to which it 
may be remarked, that it seems by no means clear that a 
jointure settled upon an infant feme previous to marriage 
must, in order to be conclusive upon her in equity, pro- 
ceed either directly or indirectly out of freehold property, 
or even out of lands of whatsoever tenure. All that ap- 
pears requisite is, that the subject matter of it be competent 
and certain ; and in Earl of Buckinghain v. Drury ^ Lord 
Hardwicke said, that every certain provision, with consent 
of the wife, parents, or guardian, though not a jointure 
within the statute, was good in equity, which observation 
must have been meant to apply to the case of an in&nt 
feme equally with that of an adult feme. And amongst 
other cases, his Lordship had direct recourse to the case 

"►Vol. i. 482,485. And sce. >» Supra, 

n. (a), 486. ibid, [2d ed.] * See 2 Eden's Rep. 65. And 

* Supra. see 3Atk 612. Smith v. Smith, 

i 5Bac.Ab.7l7. 5Ve8. 189^ 
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CtfAP. IV. of Jordan v. Savage "* for the purpose of iUusCratitig die 

M^n'as d<>ctrine he was oonten£ng for. 

tojnruu^ Lord Tburiow's observation in Durnfbrd t. Ijafu^i that 
'""'"^ he thought the Court should not go into the competency 
of the settlement, seems not to have had application to its 
competency in reference to the subject matter of jointure, 
but to its competency in refelrence \o the iniknt'^ covenant 
as to her real estate being binding upon her. And in 
MUner v. Lord Harmood ^^ Lord Eldon merely depresses 
Himself to concur in the opini<m' of Lord Thorlow^ Aat a 
fisfmale in&nt would not be bound by a covenant upon mar- 
riage as to her landed property, without aUusion to the 
competency of a jointure to bar her of doweir. So that 
nothing very material can be drawn firom those dicta^ 
opp^igning the proposition that an infant feme may be 
barred of dower by any provisicm if competent nnd certain. 

What dec- Further, where a husband makes a provision fot Jbis wife 

of Uw^cw ^y "^^ ^^^ ^^ %wxiQ does not possess the several requi« 

compel sites of a legal jointure^ and though possessing those re^ 

dower and quisites, yet is not expressed to be by way of jointure and 

jointure, {fi bar of dower, a court of law will not interpose its aiitho^ 

rity to prevent a widow from recovering her dower, and 

also enjoying the provkion. AH it can do is in the case <f 

a strict legal jointure made after marriage, and either by 

deed or will, where it may compel the wife to elect between 

such jointure and heir dower; and this power it seems to 

wiiac elec- derive wholly from the statute. But there ace many casea 

of l^ty* ^^^^ ^^ ^^ presaitly have occasion to consider ^ wfaerda 

cancomjpel. k cooit of equity will oblige a widow to elect between It 

provision made for her by will and her dower^ thioi^h mitfa 

provision is n^her wtarrantsd by the statute, nor in exj^cess 

terms mentioned to be in bar of dower, but a strong 9xd> 

manifest inference arises upon* the whole of the will, that It 

"wiKs the int^ttion of the testkor so to consider it. Wher^ 

the provision is expressly stated to be intended as a bar of 

dower, the testator himself proposes a case of electian, and 

■ Supra. • IsVes. 275. 

■ 1 Bro. C. C. 1 15. ► See infra. Part II. Cb. HI, 
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renders it unnecessary for the Court to do so^ be the nature C«av. ly. 
ofthe provision what it may. - £^*a^ 



By the ninth section of the statute of jointures it was Eleetion 
enacted, that if any wife should have any manors lands te- !^^ 
nements or hereditaments unto her given and assured after afler inar- 
marriage for term of her life or otherwise in jointure, ex- SaSr. 
cept by act of parliament, she should be at liberty, after 
her husband's death, to refuse such jointure, and resort to 
her dower at common law. • 

Seeing then that this section of the statute gives the wife, 
in case the jointure be made after marriage, a right of 
election between such jointure and the provision the com- 
mon law has made for her ; the next inquiry proposed to 
be made is, \ 

IL The commission of what acts by the wife after her When elec- 
husband's death will be deemed an acceptance of a jointure Jj^^^ow- 
made after marriage, so as to preclude her election to wave er and join- 
the same and resort to her dower. marriage 

It has been resolved, that a widow may wave a jointure ^^ ^ ^«- 

termined. 

made afl«r marriage by indicating her disagreement thereto ^j^^ 
by mere act in paisj without the necessity of alleging the may wave 
same by deed, or in a court of record : and her ability so ^i^^^^. 
to wave such jointure was said to result from the above '»«« by 
mentioned section of the statute. ^ ment in 

In the case indeed in which this point was so agreed it P*^* 
is laid down ', that if at the common law lands are given to 
husband and wife in tail or in fee, the wife cannot upon 
the husband's death devest the freehold out o ner oy any 
verbal waver or disagreement in pais ; as if before any 
entry made by her she saith, that she utterly waves and 
disagrees to the estate, and will not accept thereof; yet 
that the freehold remains in her, and she may enter when 
she pleases : so if before entry she saith,' that she agrees to 

'I Butler and Baker's ca.» 3 Co, ' See 3 Co. Rep. 26 a., first re- 
Rep. 27 a. solution In Butler and Baker's ca. 
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Chap. IV. the 8ud estate, or nses words tantamount, yet that she may 
m^moM afterwards wave it in a court of record ; fiwr that a verbid 
t0jMntuft3. assent and agreement in pais is not of any efiect in law. 

But this exposition of the law must now be read with 
suspicion, in consequence of what fell from the Court of 
King^s Bench in the case of Townson v. Ticiett. ' 
Bntryupon An entry by a widow upon the jointure property after 
^^,er^ ^er right of election has accrued will of course bind her. 
will oon« Thus where a husband was solely seised in fee of the 

widow» manor of A., and was seised joindy with his wife of the 
manor of B. for an estate in special tail made to them 
during the coverture for the jointure of the wife, with re*- 
version to the husband in fee ; and he devised the manor 
of A. to his wife ibr life, on condition that she should not 
take her former jointure, with remainders over, and died; 
and the wife refused her former jointure, and entered upon 
the manor of A. ; — on the question whether the refusal in 
pais should devest the estate tail which was vested in the 
wife, it was resolved, that the refusal in pais to have the 
manor of B., and the entry upon and agreement to the 
manor of A., was a good agreement to one and a refusal of 
the other, and that thereby the inheritance was devested.^ 

And it was argued by Egerton solicitor general in the 
last case ^, that the disagreement by the wife in jfais was 
good by common law ; and that such disagreement might 
be in pais and by word seemed by the above section 
of the statute of uses under the words, ^^ or otherwise," 
namely, by word and acceptance in pais : and that if in a 
writ of dower the tenant would bar the demandant by 
jointure made during the coverture, he ought to say, that 
by entering she agreed, &c. 

But though the wife should secredy enter upon land 
limited during the coverture for her jointure, thereby ac- 
quiring the actual seisin thereof; yet if she afterwards 
recover dower out of the whole land whereof her husband 

' 5 Barn. & Aid. 51. " See 3 Leon. 271. 

' Butler and Baker's ca., 5 Co. 
Rep. 2S a. 
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died seised^ indudlng therdn the j<»nture land^ she will be Ciuvw iv. 
estopped to claim any pert of it as a jointure. " E^^lui 

And an entry by the wife upon part of property settled tojointwvi, 
opon her during the coverture in lieu of her jointure wiH somtaj , 
preclude her from waving that provision, and resorting to "Pf^. p*^' 
her dower. As where a husband, by articles during the property, 
marriage, made a prdvbion for his wife, who was an infant, 
and after his death she entered upon 462» per annum, part 
thereof only ; — she was held bound to perform the whole 
articles. ^ 

But if the wife have a title to the provision made for her Wberemeb 
by way of jointure independently of the agreement, then ^l^ . 
her entry thereupon will not, it seems, be conclusive upon elude. 
her so as to bar her of dower.* 

If a feme iniant marry, and a jointure is made after mar^ Where act 
riage, and the husband die, leaving her an infant ; — if ^nulnd"^ 
she, without doing any act to determine her election during wife. 
her in&ncy, marry a second husband, and he enter upon 
the jointure, that entry wUl bind the husband and wile 
during the coverture. ^ 

Brograve^ in his reading on jointures ', enumerates se> 
veral instances of what acts by a feme amount to an agree*- 
ment to her jointure, and what to a refusal of it: amongst 
the former he puts these cases : — If land be given to hus«- what acu 
band and wife^ being infants, for a jointure, and the husband <^°*^^"^ 
dies, and the wife being within age takes another husband, ment to a 
or takes the profits, or makes a lease before entry, or ^^^^. 
grants a rent out of it, this is an agreement. So if the nage. 
feme before entry grants a rent out of her jointure speci* 
ally, or surrenders to the heir of the husband, these several 
acts constitute an agreement * 

III. The commission of what acts by. the wife after bus- When elee- 
band's death will not be deemed an acceptance of. a join* ^!^^^. 

"" See 4Co.Rep.4b. 5a. b. ^ See 3 Atk. 617. ia Hanrey v« 

^ 2 Veni. 225., cited as Sir E. Ashley. 
1^08616/8 ca. And see Maynard " llib reading was delivered at 
V. Moseley, 1 Ch. Ca. 255. Gray's Inn in the summer of 1576. 

« Thomas v. Lane, 2 Ch. Ca. 27. ' Brog. Read. 97. lect lo. pi. 2, 

3, 4. 
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C9AV. IT. tore made ilfter marriage, so «& to preclude her elecdon to 

m^^M ^*^® ^® ^™^ ^^ resort to her dower. 
4trjdiuur§$, Itwassaidin thecaseof Ca{A&«rl^y•i>fl2b€9^.tbatawIdow' 
erwajoiit- "^y i^usaI en jpais- foighi wave her joiature and h<^d her to 
tare after ber dow^, and that this was a sufficieBt electbn ; and that 
^^^*^^ if she once refused her jointure in her own bouse amongst 
ddtermined. ber senrants, and not to the heir, yet this was a good re^ 



rani^tate a ^^* ^^^ Periam J. said, that where a jointure was 
disagree- oonveyed to the wife during coverture, and ^fter tHb death 
amement^ of the husband she said nothing, but brought a writ of 
to a joiii. dower ; this was a good refusal. And it was further said 
"* ^ in the same case, that if a baron made a jointure to }us 
wife daring coverture, and after devised other laqds to ber 
instead of her jointure ; she mighjt refuse the jointure and 
hold her to the devise ; and that this should be good by 
the statute; (though Gawdy J. moved to the contrary, be- 
cause the statute was, that she might refuse the jointure 
and hold to her dower :) but it was agreed, that if she once 
assented to the jointure, she could not wave, it afterwards. 

Brograve, in his reading before referred «to, has the 
IbUowing instances of what acts do not constitute an agree- 
ment to a jointure. ^ If a joiiiture be made afta: marrii^^ 
and the baron dies, and the wife does not enter, and 
prsBcipe is brought against her, and she disclaims or pl^4s 
non-teaure ; this is a refusal of the jointure. So if land be 
given to baron and feme for their lives for a jointure mid 
the baron dies, and the f^oe brings a writ of. dower« a«d 
appears in perscm or by attorney authorised ; this is a ise- 
^iisal. And so it is, though she brings dower only for a 
idiird part of the residule, jmd not of all the lands of the 
husband. ^ So if the heir demands of the wife if she wiU 
hsve her jointore, and she si^s that she will not have it, 
or if she say so to a stranger, lliis is not a peremptory re- 
fusal : but if she say so to the heir upon the land whereof 
she is dowable, and pray him to assign her dower, this is 
a nefusal peremptory to the jomture. ^ So again, if a house 

^ Goulds. 84. pi. €. * 4 Co. Rep* 5 b. 

"^ Brog. Read. 96. lect. 9. pi. 1, S. " Brog. Read. ftupca» pi. J. 
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be assored to btisbuid aod wife foi^ a jobtnn, and the wife c^»« iv, 
ifliinediately on tbe htu^aiid's dealb departs firom that j^^^ 
bocise to another^ or if land be gt>reQ to fatisbaBd and wife tajmdmn^ 
for a jointtire, renderii^ reDt^ aiid the husbaiid dies, and . 
Ae wife refuses on demand to pary the rent in arrear; kk 
hdiher of tbese oases do the act^ of the wife amdant to a 
refitsal of the jointure; ' 

And if land be given to husband and wife for a jointnve^ 
tod the husband diesj and the i^ife before entry gcaiits a 
Irent out of fdl her huid in D. ; tboi^h die hath no other 
^and there but faer jbhiture, yet this is no ^greenietit. ' 

And in the case of Sherletf v. Wood it was sak^ -that the 
entry of the wife, and h^ remitter to daim by foree thereof 
amounted to a refusal of her jointure. ^ 

It seems that when the interest of creditoris is concerned, When 
the legal right of a widow to elect between her dower and ^^^*t^ 
a jointure made after marriage will in some cases be con- tween dow. 
trolled so as best to consult that interest, but without pre- tureaf^^ 
judicing her estate. marriage 

Therefore where, by a settlement made after marriage, conuoUcdi} 
lands were limited to the husband's father for life, re- 
mainder to his mother for life^ remainder to the husband 
for lif^ remainder to the wife for life for her jointure and 
in bar of dower; and the husband being indebted in 500/. 
on a judgment, devised his lands to trustees for payment 
of debts, and died leaving his father surviving, on whose 
death and that of the mother the wife insisted upon waving 
the jointure and having her dower, the consequence of 
which would have been to render the lands not subject to 
tbe payment of the testator's debts, since they were never 
part of his property, he not having survived his father : 
she was decreed to take the estate for life under the setde- 
ment, and assign it over in trust for the creditors, who 
should convey to her a third of the lands of her husband 
for her dower, free from incumbrances. ' 

' Ibid. pi. 4 ft 5. ^ Hob. 73. 

s Ibid. pL3. * Mills v. Eden, 10 Mod. 4S7. \ 
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CsAP. IV. Lastly we may add, that if a jointure be iqade during 

jE^mas the coverture^ and the husband and wife alien it by fine ; 

tojoimunf. there, notwithstanding such alienation,, yet seeing that the 

Widow wife's estate was originally wavable, and her time of elec- 

may claim |j[on was not come till after the death of her husband, she 

dower _ 

where join- may claim her dower in the residue of her husband's land ; 

ture after \y^^ j^ would have been otherwise had the jomture been 

has been made before coverture. ^ 

l^^Ene!^ The foregoing consideration of the law of election in 
application to dower and jointure has in a great measure 
prepared the way for the discussion of the doctrine of elec- 
tion forming the subject of the second part of the present 
treatise^ and upon which it is now proposed to enter. 

) Dy» 35B. pi. 49. 1 Bulst. 1 75. 3 Leon. 272. Co. Lit. 36 b. 
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PART 11. 

ON THE DOCTRINE OF ELECTION AND 
SATISFACTION IN COURTS OF EQUITY. 



In this second part of the present treatise the doctrine of Introdnc 
election and satisfaction as administered by Courts of ^!^^ 
Equity is attempted to be discussed. The subject is com* 
prized in seven chapters, in the first of which are con- 
sidered the source and definitions of the doctrine, and its 
application as well to persons as things; id the second, 
the doctrine is considered in detail with reference to cases 
arising under deeds and wills; in the third, it is con- 
sidered in application to dower ; in the fourth, in appli- 
cation to copyhold property ; and in the fiAh chapter the 
consequences of an election are considei^d, involving an 
inquiry into the principles of compensation and forfeiture : 
the sixth chapter consists of an inquiry into the doctrine 
of satisfaction^ so far as the same bears an analogy to that 
of election : and the seventh and last chapter is cpmposed 
of an inquiry into the ability of persons to elect between 
money and land. In the appendix an attempt is made to 
elucidate the nature of the doctrine of approbate and rie- 
probate in the Scotch law, since it bears a direct analogy 
to that doctrine of election in our law which will first 
present itself for discussion: and herewith the treatise 
terminates. * 
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CHAP. I. 

AS TO THB EQUITABLE DOCTRINE OF ELECTION IN 

GENERAL. 

Previouslt to considering at large the several cases con- 
nected with this doctrine^ it may be proper to devote the 
present chapter to making some preliminary observations 
under the following arrangement : — 

L As to the doctrine of election in general, its several 
definitions and characteristic qualities. 

II. As to what interests the doctrine is applicable ; and 
as to the persons on whom it is not incumbent to elect. 

in. As to the persons by whom an election may be 
compelled. 

IV. As to the persons by whom an election may be 
made. 

I. As to the doctrine of election in general, its several 
definitions and characteristic qualities. 
Origin of The doctrine of election has been said to be founded 
trine.*^ upon principles of universal equity, which prevail in the 
laws of all countries * ; and the principle of it is clear, not 
merely as an abstract theory, but pursued to practical con- 
sequences.^ But it appears to have been originally derived 
by us from the civil law.*' 

In that law we meet with the following passages, wherein 
may probably be discovered the source whence our doctrine 
was in the first instance deduced ^ : " Quando cesset hiec 
bonorum possessio. § 1. Prima causa: Si patronus cui 
contra tabulas possessio competebat, judicium defimcti 
agnoverit. XLII. Patronus patronique liberi, si secundum 

• See 1 Eden's Rep. B55. in For- « See accord. 1 Swanst. 596. in 

rester v. Cotton. notis; and 19 Yes. 665. in TibkHts 

^ See 1 Swanst. 420. in DUlon v. Tibbits. 

V. Parker. * See 1.7. ff. de bonb libertorum. 



¥<diiiitatem Baortm liberti hfiBrieditateni adierint, legatumte Cbaa l 
aut fidei commiBsum petere maiaerint; ad contra tabulas ^^|^ 
bononim possessionem non admittuntur. 1. 6* $ fin. Ulp; daetnneof 
lib. 43. ad Safain. Nam absurdum viietur licere eidem^ ^^^^"* 
pariim comprobare judicium de/itnetij partim eoerUre. L 7* ■ ' 
Grains lib. 15. ad Ed. Provinc."^ Then follow several 
cases in wbicb tbe patron might and might not take pos- 
session of the goods against the will. 

Tbe foregoing role or maxim, though in the pardcolar 
passage applicable to wills only, yet finmishes the principle 
of the doctrine in its full extent against whatever insiraf 
ments it may be brought to bear ; and it is observable^ that 
nearly all the cases of election which have been discussed 
in our courts have arisen upon wills; and therefore the 
doctrine, when spoken of, , has generally been-^so with 
reference to those instruments. 

Tbe state however in which the doctrine existed at the 
civil law seems to have been considerably modified and 
enlarged upon by our courts of equity, and has been at 
length reduced to a well established system, and one of no 
unfrequent recurrence. - 

Various are the definitions that have been given of the Deanition* 
doctrine by gyeat and eminent Judges, many of which JJ^ ^^' 
in the main agree, though expressed in different terms 
of language. Some indeed are much more comprehen* 
sive and explanatory than others, but those which point 
at the principle of compensation, as necessarily attendant 
upon an election being made to take in one particular way, 
seem to convey the clearest idea of the doctrine^ and de^ 
serve the more particular notice : and we shall find, that 
in consequaice of most of the cases wherein the subject 
has be^i discussed having arisen upon wills, the definitions 
have been usually given with more immediate reference to 
those instruments. In the first place then the following 
definition may be adduced. The principle of election ^^ is 
not a case of express condition, being no forfeiture of in* 

* See Pothier Pandects Justinianese, torn. iii. Paris ed. 1818. 



176 ON THE DOCTRIHS OF SLECTIOK 

Cfljkv. I. terest, but the Court lays hold on what is devised, and makes 
enAabie compoisation out of that to the disappointed party." — 
dectrinetf << An express condition must be performed as framed, and 
ggneni!^ if it be not, that will induce a forfeiture^ but the equity erf* 

the Court is, to sequester the devised interest quousque^ 

until satis&ction be made to the disappointed devisee." ' S(h 
'^ all election goes upon compensation : if by a will which 
gives A.'s estate to B., an estate is given to A., he may say 
he will keep his own estate: the compensation upon which the 
Court goes is the implied condition, of which the other is 
to have the benefit, that whoever takes that estate in conse- 
quence of the election, shall take cum onere^* ' And ^< where 
a case of election is raised, it does not give a right to retain 
the thing itself though it may give a right to compensation 
out of the thing itself/'^ Again, election has been 
defined to be, ^^ where a testator gives what does not 
belong to him, but belongs to some other person, and 
gives that person some estate of his own; by virtue of 
which gift a condition is implied, either that he shall part 
with his own estate, or shall not take the bounty :" or, to 
reduce the definition to still more familiar language, *^ If I 
give an estate belonging to A., which I have no power to 
give without his concurrence, and give any estate to A., 
it shall be understood to be given upon condition that he 
shall permit my will to take eflect as to the other." ' And 
the jurisdiction exercised by a court of equity compelling 
election has been thus described : <* A person shall not 
claim an interest under an instrument^ without giving iiill 
effect to that instrument as far as he can. If therefore a 
testator intending to dispose of his property, and making 
all his arrangements under the impression that he has 
power to dispose of all that is the subject of his will, mixes 
in his disposition property that belongs to another person, 
or property as to which another person has a right to de- 

' See 2 Ves. jun. 560. in Lady ^ See 18Ve8.49. in Dashwood 

Cavan v. Pulteney, per De Grey v. Peyton, per Lord £ldon C. 
C. J. * See 1 Yes. 609. 6 1 6. in Broome 

» See 9 Ves. 379. in Rich v. v. Monck, per Lord Eldon C. 
Cockell, per Lord Eldon C 
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> 

feat his disposition, giviug to that person an interest by his Chaf. L 
will; that person shall not be permitted to defeat the dis- equUaUe 
position where it is in his power, and yet take under the ^ocirme^ 
will ; the reason is the implied condition that he shall not ggneraL 
take both ; and the consequence follows, that there must 
be an election ; for though the mistake of the testator can- 
not afiect the property of another person, yet that person 
shall not take the testator's property, unless in the manner 
intended by the testator/* ^ 

The doctrine of election, of which we are now speaking, Inquiry 
has been considered by some eminent Judges to be as well ^e doctrine 
a principle of law as of equity. " The application of the ^ • P""- 
doctrine," said Lord C. Rosslyn \ ** is more frequent in M^weii Mof 
courts of equity than of law, but often recognized by the •^""*^y- 
latter. You cannot act, you cannot come forth to a court 
of justice claiming in repugnant rights. Upon this prin- 
ciple it is, that a court will not allow a tenant to set up a 
title against his landlord." And Lord Mansfield C.J. 
clearly seems to have considered the doctrine of election to 
be a proper subject for discussion in a court of law. In 
Doe V. Cavendish^ his Lordship, in delivering the opinion 
of the Court, had direct recourse to the doctrine, though 
the ap|>lication of it was not necessary to the decision of 
the poiTit upon which the Court had to pronounce. 

There A., having power to limit estates to the use of 
such of his children as he by deed or will should appoint, 
by his will limited' the same to his two younger sons in 
strict settlement, with remainder to his eldest son in fee ; 
and on the question whether the power was well executed, 
the same was held to be so. But Lord Mansfield took up 
as the first ground of decision and applied to the case the 
doctrine of election, which it seems did not constitute a 
subject of discussion upon the argument. His Lordship, 
after observing that A. had by his will left great bequests 

3 See 13 Ves. 220, 221. in Thel- '^ See 2 Ves. iun. 696, 697. in 
lusson V. Woodford, per Lord Wilson v. Lord John Townshend. 
£rskineC. ^ 4T. R. 741. in n.; and see 

Goodtitle v. Bailey, Cowp. 597. 

N 
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Chap. I. to all his children, who since his death had attained 

equitable twentj-one, and had taken the bequests under the will, 

(hctfUeif an J enjoyed them ever ^since, proceeded to state, that it 

general. was not permitted to any of the parties to the cause to dis- 

"-"~" piite A.'s will, or whether he had made the appointment 

liegally or illegally : — |hat their mouths were shut : — that 

it was a tacit condition that every man who took under a 

will was bound, not only not to dispute the will, but to 

maintain the title of all the rest, unless he gave up every 

thing under it : — that no rule could be better established, 

than that whoever took under a will, unless he gave up the 

right which he derived from it, could not dispute other 

provisions of it; a most reasonable rule, because a man 

made his will, supposing the whole to stand : — that the 

plaintiffs, (two of A/s children,) claimed great property 

under A/s will, and had taken it: — that if they rejected 

his will, they must renounce all benefit under it 

And we may proceed to state, that Lord Redesdale, the 
late learned Chancellor of Ireland, has thus expressed him- 
iself upon the doctrine of election : — 

"The general rule is, that a person cannot accept and 
reject the same instrument: and this is the foundation of 
the law of election, on which courts of equity, particularly, 
have grounded a variety of decisions, in cases both of 
deeds and of wills, though principally in cases of wills; 
because deeds, being generally matter of contract, the con- 
tract is not to be interpreted otherwise than as the con^- 
sideration which is , expressed requires ; and voluntary 
deeds are generally prepared with greater deliberation, 
and more knowledge of pre-existing circumstances than 
wills, which are often prepared with less care, and by 
persons uninformed of circumstances, and sometimes 
ignorant of the effect even of the language which they 
use. In wills therefore it is frequently necessary to con- 
sider the general purport of the disposition, in order to 
extract from it what is the intention of the testator. The 
rule of election however 1 take to be applicable to every 
species of instrument^ whether deed or will, and to be a 

22 

t 
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rdle of law as wdl as of equity ; and the principal reason Chaf. I, 
wby courts of equity are more frequently called upon to tguUabUs 
consider the subject, (particularly as to wills,) than courts doctrine of 
of law, I apprehend, is, that at law, in consequence of the general. 

forms of proceeding, the party' cannot be put to elect; for 

in order to enable a court of law to apply the principle, 
the party must either be' deemed concluded, being bound 
by the nature of the instrument, or must have iacted upon 
it in^sQdh^a manner as to be' deemed concluded by what he 
has doti6, ihiat is, to have elected. This frequently throws 
the jurr^didtion into equity, which can compel the party 
to make ati election, and riot leave it uncertain under what 
title hfe'tnay take. Courts of equity also act with respect to 
infants in^a'tnknner'ih which courts of law cannot act The 
modes of proceeding also in courts of law frequently throw 
these questions into courts of equity, especially where there • 
may be a legal right to sue at law under one title, wholly 
independent of the oiher, which may be a title merely 
equitable."" 

And his Lordship proceeded to observe, that he appre- 
hended there was no difference in principle in the decisions 
of the Courts : — that the question had been decided in 
courts of law with respect to dower, wherever the form of 
the proceeding admitted of such decision : — that in 3. Leon. 
273. ", where a provisioh in bar of dower was made for the 
wife after marriage, and consequently she was not bound 
to accept it, it was held, that if the wife agreed to such a 
priivfsion by entry after the death of the husband, she 
ihight be barred in a writ of (lower by plea " quod intrando 
agreeavit^^ that is, her election bound tier, though the 
agrieement did not : — that on the other hand it had also 
been determined In a court of law **, that if the wife brought 
a writ of dower, and recovered, she should be barred of 
her right of entry for a rent-charge devised in lieu of 
dower, because it was against the intention of the will she 

• See 2 Scho. & Lef. 448, 449. " Gosling v, Warburton, Cro. 
in Dirmingham v. Kirwan. El. 128. 

■ Butler & Baker's ca. 

N 2 
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Chap. I. should have both, and the acceptance of one was a waver 

equkiMe of the odier : — that a court of law therefore would take 

^"^y notice of a provision made for a wife ; and if made in bar 

general. of dower, and she claimed it after recovery in -a, writ of 

" dower, the court of law would hold her barred by that 

proceeding from claiming the provision made in bar of the 

dower so recovered : — that in those cases the acts of the 

wife had declared her election; and having declared her 

election, and proceeded upon it in the one case by entij, 

and in the other by act on record, she was deemed by her 

own act to have put an end in the first case to ber claim 

of dower, in the other to her claim of the rent-chai^ 

^iven in bar of dower : — <- that however it was obviousy that 

in a variety of instances the justice of such a case could 

not be reached in a court of law, and the interference of a 

court of equity became therefore necessary. ^, 

Notwithstanding the authority of the foregoing dicta, it 
will be probably considered very questionable how far a 
court of law is a proper tribunal for entertaining dis- 
cussions upon the doctrine . of election. Leonard's report 
of Butler & Baker^s case \ one of the authorities ad- 
duced by X«ord Hedesdale in support of the proposition 
that election is a principle of law as well as of equity, pur- 
ports only to be the argument of Egerton, Solicitor Ge- 
neral ; and it is observable, that he seems to consider the 
power which a wife has of waving a jointure made after 
marriage to be wholly derivable from the ninth section of 
the statute ^ and does not contend for the existence of any 
power originally inherent in a court of law of sufficient 
force in itself to compel an election under such circum- 
stances. The case of Gosling v. Warburton \ another of 
the authorities cited by Lord Redesdale, goes oa\j to 
prove, that where by virtue of the statute it is incumbent 
on a wife to elect between a wayable jointure . and her 
dower, her .recovery of the latter will be a bar to her 
former substitutionary provision. 

• p S^ 2 Scho. & Ler.450y 451. *• 37 H. 8. c. 10. 

•» 3 Leon. 271 . ' Cro. El. 128, 
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It has in efiect been before stated \ that if a jointure is C"^'* ^* 
not made in all respects agreeably with the intent of the egtntaiJ^ 
statute, a court of common law will not restrain a widow d>KUrineof 
from enforcing her dower, and also recovering the defective general. ** 
jointure: and this appears to be the case, whether the — 
jointure was originated by deed or will. The only power 
a court of common law has to compel an election is in the 
case of a jointure made after marriage ; and this power it 
immediately derives from the statute, and exercises only 
where the jointure is fully warranted thereby, po not 
these circumstances then considerably strengthen the argu- 
ment of those who contend that the doctrine of election is 
a creature of equity only, and not cognizable by a court 
of law ? 

It may moreover be observed, that it was said in argu- 
ment in the case of Robinson v. Hardcastle ", that in Doe 
V. Cavendish " Lord Mansfield for the first time in a court 
of law took up the point of election. And Lord Hard- 
wicke seems to have considered election as a doctrine 
depending on the equity of the court, which he said was, 
that no person should take by a will, and at the same time 
do any thing which should destroy the will ^ : and he has 
elsewhere termed it a benevolent equity.* And Lord 
Commissioner Eyre has expressed himself, that putting a 
devisee to election, however reasonable and just it might 
be, was certainly a strong operation of a court of equity. ' 
Again we find it said, that a man may give by a mean and 
indirectly what is not his own, either by express con- 
dition, or equity arising upon an implied condition. Where 
a testator has neglected, probably from ignorance^ possibly 
fr6m inattention to the nature of the estate, to insert such a 
condition, then a court of equity interposes. ' 

^-See%apra,jmgel54. * See 5Atk. 715. in Hear?e v. 

■ 2 Pro. C. C. 28. Greenbank. 

^ Supra, pace 177. ^ See 1 Ves. jun. 523. in Blake 

* See 2 Atk. 629. in Morris v. v. Bunbury. 
Burrows. * See 3 Yes. 530. in Hinchdifie 

V. Hinchcliffe. 

N 3 
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Chap. I. The DOsiUon that the doctrine of election is a principle 

As to the ■ ' . • ' .* i TT 

equitable of equity and not of law seems also to be partly set at rest 
doctrine of jjy ^ha^ fg]i f^Qu^ ^q Chief Justicc of the Common Pleas. 

electvm i/i . , -. . i . i /• i ^ • i 

general. m delivering the judgment of that Court m the recent case 
""^ of Hcdford v. Dillon % which, so far as concerns th^ present 

purpose,. may be thus stated. — On the marriage of A. with 
B., an estate was settled to the use of A. for life, remainder 
to his first and other sons in tail male, remainder to him- 
self in fee. There was issue of the marriage one son^ 
C«, who attained twenty-one, but died without issue in his 
father's lifetime, whose reversionary estate consequently 
thereupon fell into possession ; and he subsequently made 
a disposition of the estate by his will. On a motion for a 
new trial, the merits of which it is not necessary to advert 
to, one of the grounds insisted on was, that C. having by 
his will taken upon himself to devise the estate to his father 
for life, with remainder to his sisters of the half blood, and 
the father having accepted certain benefits devised to him 
by C.'s will, he, the father, had thereby elected to abide by 
and confirm the will in all its parts; and that by such 
acceptance and election he was either actually divested of 
the reversion in fee reserved to him by the settlement, or 
else that he and all persons claiming under him were 
estopped from setting up the settlement, or otherwise con- 
troverting the right of C. to dispose of the fee in the estate 
to his two sisters. And it was argued, that the doctrine 
of election was a doctrine of the common law, and borrowed 
from thence by courts of equity : and that although the 
interposition of a court of equity might in certain cases be 
necessary to compel a party to elect, yet that when he had. 
made his election to take under the will, and had accept^ 
the benefit thereby given to him, the aid of such a court 
was not necessary to divest him of any property which he 
held in repugnance to the will ; but that in such case he 
was, ipsofaciOf divested or estopped by the operation of the 

* sBrod. &Bing. 12. 
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common law. But the Chief Justice in pronouncing the Chaf. L 
judgment of the Court said, that as to the cases in equity equUafde 
respecting election, it appeared to the Court that the prin- ^ocirwi^of 
ciple or such cases was entirely a principle (^ equity^ pro- generaU 
ceeding on the doctrine of an implied condition, of which ' 

a court of equity would enforce the performance, viz. by 
compelling the devisee, if he elected to take the benefit of 
the devise, to convey his original estate, so that it might 
pass in conformity to the will : — that those cases seemed 
to the Court to aiford no authority showing what the effect 
of such election was at the common law, and without the 
aid of a court of equity. And the Chief Justice attributed 
some of the expressions which fell from Lord Mansfield in 
the before-mentioned case of Doe v. Cavendish ^ to the 
circumstance of its having occurred at a time when it was 
thought that an equitable title would be sufficient to sup- 
port or to defend an action of ejectment, contrary to the 
legal right of possession. 

The only instances in which the doctrine of election has Limiution 
been limited are said to be, where an attempt has been made trine. 
to devise an estate which is in settlements or belongs to 
another person, by a will not attested by three witnesses, 
and an attempt to devise by an infant; the Court in each 
case being precluded from looking at the will; in the 
former, by reason of its not being executed with the so- 
lemnity required by law as to freehold estate, and in the 
latter, by reason of the incapacity of person. *^ 

It seems to be an unsettled point, how far the doctrine Whether 
of election is applicable to grants of the crown. The ^l^\l^^^' 
question was partially discussed in the late case of Cumming grants of 
V. Forrester *, but it was unnecessary to decide upon it. **** crown. 
The Master of the Rolls there observed, that he felt a diffi- 
culty in applying the doctrine of election to the crown, for 
the crown, being always in existence, might always be ap- 
plied to to set right the grant ; and if the party elected to 

^ Supra, page 177. ^2 Jac & Walk. 934. 545. 

• See 13Ve8.225, 224. inThel- 
lusson V. Woodford. 

N 4 
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renounce what the grant had given him, the consequence 
was, that as to that part the grant did not take effect ; and 
then, did not that part revert to the crown? Could the 
G)urt take hold of it to make satisfaction to the other ? ^ 

II. As to what interests the doctrine of election is ap- 
plicable; and as to the persons on whom it is not incum- 
bent to elect. 

The doctrine of election has been said to apply to in- 
terests of married women, infants, interests immediate, 
remote, contingent, of value or not of value. ^ And Lord 
Redesdale has said ^, the rule of election seemed to him to 
apply to every species of right. And we find that a re- 
mainder, though remote and of little value, being liable to 
be barred by a previous remainder-man in tail, was yet 
deemed sufficient to raise a case of election* 

For where there was a devise of freehold and copyhold 
estates in strict settlement, with a remainder for life to the 
heir at law after an estate tail to the first and other sons 
of the first devisee ; Lord Hardwicke held that the heir 
must give up the remote remainder, or surrender the copy- 
hold estate to the use of the will. ^ 

And in Highway v. Banner * the Master of the Rolls 
intimated his opinion to be, that a person claiming a re- 
mainder under a will was compellable to make an election, 
if such claim was calculated to defeat any of the disposi- 
tions thereby made. 

In a subsequent case however ^ Lord Hardwicke seems 
to have thought, though he guarded himself against giving 
any opinion on the point, that the doctrine of election was 
not applicable to interests in remainder. And the Court 
of Exchequer in Ireland came to this conclusion in the 



" By what is stated in a former 
page. It appears that a subject can- 
not have any election against the 
king. See supra, page 22. 

^ Bou^hton T. Boughton, 2 Ves. 
sen. 1 2. ; mfra, page 210. See 2 Ves. 
jun. 697. in Wilson v. Lord John 
Townshend; 3 Ves. 67. in Rumbold 



V. Rumbold; and Webb v. Earl of 
Shaftesbury, 7 Ves. 480. 

» See 2 Scho. & Lef. 449. in 
Birmingham v. Kirwan. 

•* Graves v. Forman, cited 3 Ves. 
67. in Rumbold v. Rumbold. 

* 1 Bro. C. C. 587. 

J Bor V. Bor, 3 Bro. P. C. fed. 
Toml.] 170. n. 
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case of Stewart v. Hemy. ^ There a testator had by his Chap. I. 
marriage settlement power to appomt certain lands, m case equUaUe 
there should be two or more sons of the marriage living at «f«^»^«/ 
his decease, in favour of such of them, in such shares and gpteraJU 
proportions, and for such estate therein, and with such ' * 

limitations and remainders over, as he should direct; and 
for want thereof, the same were limited to the use of the 
eldest of such sons in tail male, with a like limitation in 
remainder to the second and other sons ; and having had 
three sons, A. B. and C, and two daughters, he by his 
will appointed the lands to A. for life, remainder to his 
first and other sons successively in tail male, remainder, 
(subject to \000L for his, the testator's, daughters and 
issue unborn,) to his sons B. and C. for their lives as te- • 
nants in common, with remainder to their first and other 
sons successively. A. having enjoyed the property some 
few years after his father's death, died without issue, where- 
upon B. and C, who were also otherwise benefited under 
the will, came into the possession thereof: and a bill having 
been filed by those conceiving themselves entitled to the 
1000/., and the question being, whether they were entitled 
to have the same charged on the setded estate in the event 
which had happened of that estate coming to B. and C, 
the Court held them not to be so entitled. And Yelver- 
ton C. B. in delivering the opinion of the Court observed, 
that it was said, where a devisee took a gift under a will, 
the law annexed a condition to the gift that he should not 
dispute any other part of the will, even though that other 
part gave away from him something to which he had an 
undoubted right, but must make his election whether he 
would renounce the particular gift to him by the will, or 
abide by the will altogether : — that this was certainly a good 
rule, but had many exceptions. And after stating several 
exceptions to the rule he proceeded to observe, that he 
would take the liberty of adding another, which was, where 
the testator bequeathed a present gift to a remainder-man 
after an estate tail, and by the same will either gave the 

^ Vern. & Scriv. 49. 



186' ON THE DOCTRINE OF EtECTION 

Cmap. r. lands to another, having no power to give thera, or sub- 

e^abu jecied the remainder to a charge to which he had no power 

doctrine of ^ subject it ; that in neither case was the remainder-man 

general. subjcsct to the equity of making his election, whether he 

"""''"' would renounce all benefit under the-willi or do all in his 

power to make good the devise of the remainder in the 

one case, or confirm the charge in the other : — that though 

Lord Hardwicke, in the case of Bor v. Bor\ avoided 

giving any opinion upon the point of election as not before 

him, yet it was plain what his opinion would have been in 

case such a point had come before him : — that he said 

expressly, in cases of wills things were to be considered as 

they stood at the time of the testatoi's death, and that it 

would be dangerous to consider them in any other light. 

Again, that those tacit conditions ought to be construed 

as they stood at the death of the testator; and that the 

implication which raised a condition must be a necessary 

implication, something as if scrtptum in the will ; for that 

otlierwise an implication might be raised contrary to the 

intent. 

And the C. Baron proceeded to state, that to apply those 
observations to the case before him ; suppose the plaintifis 
had come at the death of the testator, and in the lifetime of 
A*, to have the 1000/. decreed a charge on the remainder 
limited to B. and C. ; could the Court say, either you shall 
consent to take this remainder subject to this charge, or 
you shall take nothing at all under the will? — that even if 
they did consent, their consent could not bind their issue, 
because they were only tenants for life ; and that even if it 
could, yet such consent and the remainder itself might be 
annihilated by a recovery to be sufiered by the issue of A. : 
— that such a decree therefore would, to use Lord Hard- 
wicke's words, give the plaintilSs only so much moonshine, 
and would not be a fit decree to be made; and that if not 
at the death of the testator, neither was it a fit decree to be 
made then : — that though it had so happened that A. was 

* Supra, page 184. 
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dead without issue, yet,sucb:circum$t4nc^< ought vnot to Cha9.i. 
alter the case, if it were true, as Lord Hardwioke declared^ -equilabu 
th^t those tacit. :Conditions ought tq be considered as they doetrme^f 
stood at the time of thcj tesUtpr's death : — that lord Hard?* general. 

wicke^ to apply another of his observations, had snid, the 

implication to raise* such a conditipn ougbt to be a neces- 
sajry implication, something as strong as if written in the . 
will: — that in the case before him the condition was. so far 
from being necessary, so far from being written in the 
will, that without such condition it was a just and reason^ 
able will, and subject to it would be the most unjust of 
all wills. 

Whether the decision of the last cited case will be fbl* 
lowed when the poiqit is again brought before the con- 
sideration of a court of equity may reasonably admit of 
some doubt, since it appears incompatible with the case of 
Graves \.Forman ", and the above dicta in Wilson v. Lord 
John Townshend*^ Moreover, the condition implied by 
a testator seem^ to have constituted the criterion which tlie 
courts have adopted in deciding upon the existence of a 
case of election, without reference to the remoteness or 
intrinsic value of the subject mfitter. 

In a more repent case. the. doctrine has been held to 
extend to the most remote interests, even though such 
might i^t bs^y^ been the intention of the testator. 

For where a testator by his will, directed tliat each and 
every of the person and persons, to whom he had thereby 
made any gift, devise, or bequest, should accept the same 
in full satisfaction and discharge of all debts claims and 
demands upon him, or upon any part of his real or per- 
sonal estate^ or otherwise; and one of the persons who 
took remqte interests in remainder in the testator's real 
estates after several estates tail, and also an annuity for 
his life^ claimed a balance on an unsettled account for 
money laid out by him for the testator : the Lord Chan- 
cellor said> the decree must direct an election against him, 

" Supra, page 184. ■ Ibid. 
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Chip. I. though clearly not intended by the testator with reference 
equitabU ^ thosc remote interests. ^ 

doctrine of jt seems to have been decided, that the case of creditors 
generoL affords an exception to the doctrine of election, though an 
-^ ^ ^ attempt has been made to bring them within its influence, 
case of ere- For where a testator devised all his estates, messuages, 
a^ption '^"^s, tenements, and hereditaments, except the estates 
to doctrine, afterwards given to his wife, to trustees, upon trust to sell, 
and discharge all incumbrances affecting the same, and to 
invest the overplus of the purchase money, which was to 
be considered as part of the residue of his personal estate ; 
and gave several messuages and other benefits to his wife 
for life, and declared that the provision he thereby made 
should be in satisfaction of her dower ; and directed bis 
trustees to invest the residue of his personal estate, after 
payment of his debts funeral and other expences, in trust 
for the benefit of his wife and two daughters : on a suit 
being instituted on the part of the creditors, wherein they 
succeeded in establishing their claim to the provision made 
for the wife, in order that the same might be applied to- 
wards the liquidation of their debts, it was objected on 
the part of the widow, that the creditors took a benefit 
under the will of the testator by the devise for payment of 
their debts generally, and therefore should not be permitted 
to disappoint that part of the will by which a provision was 
made for the widow, — in other words, that the doctrine 
of election was to be applied to creditors : — but the 
Master of the Rolls held it to be utterly inapplicable, and 
that it had never been so applied. ^ 

It should however be noticed, that in a recent case Lord 
Eldon, Chancellor, has observed^, that if creditors, claiming 
satisfaction of their debts out of real estates under the pro- 
visions of a will, are disappointing the will by proceeding 
against property that was intended to be exempted, he 

** Webb V. Earl of Shaftesbury, «» See 1 Jac. 115. in Clarke v. 
7Vcs.480. EarlofOrmopde. 

p Kidney v. Coussniaker, 12 Ves. 
136. 
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would not go the length of saying they oonUl claim the c»^« ^ 
benefit of the devise for their payment, if they were not equitatu 



satisfied with that which the testator had given to them, ^^^^^ 
and which the law had not given to them ; nor would he general. 
say, that if they wonld. not take the provision made for 
them by the«rill, they would not.be obliged to take that 
provision only which thqr were entitled to fay law. 

But where a person stands in the character of both heir On wh^ 
and creditor, and in the former <q>po8es an estate's being S^^tfa^ ' 
made liable to debts; yet in the latter character he will be o>mbai> 

to d^et. 

let in upon a fond provided by the will for payment of 
debt% and not be put to his electicMU ' 

Neither will a person, taking benefits nnder an instru- 
ment creating a case of election, be prevented enjoying de- 
rivative interests arising fi'om estates taken in opposition to 
sndi instniment, by an application of the doctrine of 
election* 

Therefore a husband, who takes benefits under a will, 
may also be entitled as tenant by the curtesy to an estate 
taken by his wife in opposition to that wilL ' 

The consideration of those cases which form exceptions 
to. the doctrine will, in consequence of their similarity to 
those wherein the doctrine has been held inapplicable, be 
pursued in a future page. ' 

III. As to the persons by whom an election may be 
compelled* 

It would appear that all persons, claiming by themsdves By wbom 
or others specific interests in proper^ made the subject of ^**^f*^ 
election, may compel those who have the ri^t of election compdled. 
to ei;erdse the same: — and accordingly the Lord Chan- 
cellor, in Lady Caoan v. Ptdteney% seems to have inclined 
to the opinion, that parties claiming to put a pers<m to 
election must claim specific rights in the property; and 
therefore that a person claiming merely as creditor to a 

' Deg T. Degy 2 P. Wms. 4lS. * See in&a, page 230. et seq. 
418. • 2Ve«.jun. 562. 

• Lady Cavan v. Pulteney, 2 Ves. 
jun. 544. 
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CflAr.!. testator tsannot say that .parties ^itniitg tihder'the wUl 
equiuMe shall arrange their interests So "as to citable him to recover 
doctrine of .hisdebt ID a particular manner. 
gc-ner^!^ And it ficfertis, that if the particular dematid of aiiy p6r- 

»son taking a benefit under a will siibj^cts the personal 

'esflate^toa debt, the' putting hltn'to^anelieetiofl cdnnot be'eh- 
forced by a residuary legatee, his- interest not being ^tlffi- 
:ciently specific; for ex vi termini j hg is 'entitled only to 
'what may remain, after all debts are dischal^ed. ^ 

IV. As to die persons by whom an election may be 

made. 

Bj whom An election may be 'exercised by all per^tis sm Juris ; 

mSef ^ ""^ when they are not so, then it would appear that such 

an Section is usually made through the IdsU^titeentality df 

'the Court, by a Telerence to the Master. 

And it seems, that the right to make ah election is such 
an interest as passes to the assignees of a bankrupt* ; and 
that where a testator has omitted to exercise an election, 
the same may be made by his executors. ' 
What the When it has been incumbent on a feme-K^ovefrt to eledt 
practice b jugtweeii conflicting interests, some variation in pt*actice 
femes- ^ seems to have existed as to the "Aianner in wh^ch such 
todwt!*^* election should be made: it may be as well therefore 
shortly to advert to the several decisionis upon the subject. 
In a case ^ where an election was to be made by a feme- 
covert whether she would take under or against the cus- 
tom of London, Lord Hardwicke said, she roust be pre- 
sent in Court, or, if abroad, something in tlie nature of a 
commission should issue, like k dedihius in case of a fine. 
And she and her husband beihg in Paris, his Lordship 
directed her to attend certain persons named who resided 
Aere» to be by tliem solely and separately examined as to 
her electioki. And on a case being metitioned by the 
register, where a woman, who had married a second has- 

" See 2Ves, jun. 561. in Lady « Banner v. Low< cited sFon. 

Cavan v. Ptilteney ; and 3 Ves. 385. Eq. 330. ri. (/). 

in same. f Parsons v. Dunne« 2 Ves. sen. 

'' Gumming v. Forrester, 2 Jac. 60. 

& Walk. 334. 
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band, bad to dect whether she would take under the will Chap. i. 
of her first husband, or by the custom ; and she and her equH^Me 
husband, on coming into court to make the election, dif- ^^octnnecf 
fered, whereupon the Master of the Rolls referred it. to a g^nenu!^ 

Master to see what was ipost for her benefit; his Lordship 

pronounced the case to be in point. 

In another case' a feme-covert was .ordered to signify 
her election bjr signing the r^ister!s book by her clerk in 
court within a specified period : and the time having been 
sa£&red to elapse, it was referred to the Master to inquire, 
what election it would be most for her interest to make; 
and on his report coming in, an election was made agree- 
ably thereto* 

.In Wilson v. Lord John Tawnshend^ it being veiy dear 
which way it would tend mogt to .the advantage of a feme- 
covert to elect, the Court took upon itself to make the 
dection fi>r her, without any reference to a master* 

In Vane v. Lord Dungannon^ an dection was directed 
to be made by a feme-covert before the Master within six 
months jGrom the date of the decree; and the conse- 
quences of her decting one way or the other were pro- 
vided for. 

In Davis v. Page ^ Lord Eldon seems to have impliedly 
assented to the practice of a reference to the Master, in 
cases of dection by married women. Such reference 
therefore would now seem to be the generally established 
practice;, subject to any such variations as the circiAa- 
stances of particular cases may induce the Court to make* 

Lord Manners, Chancellor, in alluding to the practifie 
of directing a reference to the Master ibr ascertaining what 
election it would be most for the advantage of a feme- 
covert to make, observed, he never heard of that being 
done after the death of the wife^ or of the party bound to 
decL* 

" Pblteney ▼. Darlington, 7 Bro. « 9 Ves. 550. 

P.C.[ed.Toml.] 546,547. ^ See 1 Ball & Beat. 85. in 

' 2 Ves. jun. S9. infra, page 315. Stratford v. Powell. 
^ 2Scho. &Lef. 133. 



.192 ON THE DOCrRINE OF ELECTION 

Chaf. I. Where a right to elect has devolved upon an infant, 
emJabk differences also seem to have prevailed as to the time 
doctrine of when, and the mode in which, the election should be 

election in . 

general. made. 

7 In Streatfield v. Streatfield % Lord Talbot ordered the 

when in- infant heir to elect within six mondis after he came of age: 
to"clec^^ and in Hervey v. Desbouoerie *, his Lordship directed the 
infant's election to be postponed until twenty-one or 
marriage. 

In Boughton v. Boughton ^, it was considered that no 
election could be made until the infant came of age, she 
being neither able to judge for herself nor the Master 
for her. 

In Bor V. Bor **, the Court of Chancery in Ireland de- 
creed an infant to elect within six months after he came of 
age ; but that in the meto time his guardian should elect, 
and receive the rents of the estates according to the election 
he might make, which however it was declared should not 
be prejudicial to the infant. 

In Chetwynd v. Fleetwood *, it was referred to the Master, 
what election would be most beneficial for the infant : and 
the Master having made his report, the same was adopted 
by the Court, and the decree confirmed by the House of 
Lords. 

Lord Chancellor Redesdale indeed in citing this case 
said \ he had looked into Lord Talbot's own notes, whence 
it^appeared, that it was not conceived to be a matter of 
question that the party must elect, and must take either 
under the deed or reject the deed ; and that he saw in the 
reasons annexed to the printed casein the House of Lords, 
it was not insisted that the infant was not bound to elect, 
but that, as he was an infant, he could not elect, and that 
the Court could not elect for him. 

* 

• Ca. temp. Talb. 176. infra, »» 3 Bro. P.C.[ed. Toml.] 173. 

pa^ 202. * 1 Bro. P. C. [ed.ToiiiI.] 300. 

^ Ca. temp. Talb. 130. j See 2 Scho. & Le£ 26/3, 266. 

> 2 Ves. sen. 12.; infra, page 2ia in Moore v. Butler. 
And see Beit's Supp. 248. 
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In Bushmd y. Euskoid ^^ where it was necessary that an Chaf. L 
infimt should elect between difierent sums, Lord Cowper equitable 
decreed her to make the election at eighteen by a writing ^^^9f 
under hand, which she accordingly did, and the decree geneni, 
was affirmed. Lord Redesdale upon this case has also 
said \ that it was considered that the Court was bound to 
see what was for the benefit of the infant, and make election 
for her °^, for that otherwise other persons might be pre- 
judiced by the injury for want of that election : but that 
neither in the reasoning in the case before the House of 
Lords, nor in Lord Talbot's note on the original hearing, 
was there any doubt suggested that the in&nt was bound 

to elect. 

In Bigland v. Huddlestoti ", it was referred to the Master 
to inquire, whether it would be for the benefit of the infant 
to take under or against the settlement. And in Gretton 
v. Hcncard % two of the children on whom it was incum- 
bent to elect being infants, it was referred to the Master 
to inquire, what election it would be most beneficial for 
them to make. Also in Ebrington v. Ebrington ^ a like 
reference was directed. 

It would therefore seem, that as well in the case of 
infancy as of coverture, a reference to the Master is the 
course most generally adopted by the Court, where it is 
necessary that an election should be made by persons 
under either of those disabilities ; and that, according to 
the Master's report, a decree will be made for the party 
to elect. 

*" 6Bro.P.C.[ed.Toml.]89. appears that the infant herself 

^ See 2 Scho. & Lef. 26e. in elected. 

Moore y. Butler. ^ " 5 Bro. C. C. 285. in note; infra, 

"* But it seems hard to reconcile pace 195. 

this statement with the printed J 1 Swanst. 409.; and see 413. 

report of the case, by wnich it ibid, note (c.) 

p 5Mad.il7. . 



194 



CHAP. II. 

THE DOCTRIKE OF ELECTION CONSIDERED iN APPLICATION 
TO CASES ARISING UNDER DEEDS AND WILLS. 

tVe now proceed to the consideration of several cases 
arising under deeds and wills, to which the doctrine of 
(election has and has not been successfully applied. Those 
cases however which exclusively relate to the doctrine in 
application to dower and jointure, and to copyhold pro- 
perty, merit, on account of their great importance, sepa- 
rate heads of inquiry, and will therefore be found to com- 
prise the subject of the two next succeeding chapters. 

The contents of the present chapter may be discussed 
ubder the following heads : 

1. As to the doctrine of election WiUi reference to cases 
arising under deeds. 

II. As to the doctrine of election with reference to cases 
arising litider wills. 

III. CbnSiideratiot^ of ca^es arising under wills wheirein 
the doctrine has beeii held to apply : and, 

i. As io those bases where both subj^lts of election 
ii^Ve chiefly consisted ot real estate. 

2. Where one subject has consisted of real, the other of 
personal estate, or either of a mixed character. 

3. Where both subjects have consisted of personal 
estate. 

IV. Consideration of cases arising under wills wherein 
the doctrine has been held not to apply, and of cases form- 
ing exceptions to the doctrine. 

V. As to the commission of what acts do and do not 
constitute an exercise of election. 

Cases of I. As to the doctrine of election with reference to cases 

^^g arising under deeds. 
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Though by far the greater number of cases involving Ckap. XI. 
the doctrine of election has arisen through the instru- omsiffered 
mentality of wills, yet the doctrine is equally capable of •? opp^ica- 
being availed into action by deeds or other instruments ; deeds, 
therefore we find it said, that no man can claim under a ^^^ 
deed or will, without confirming the instrument under deeds. 
which be claims^; for when he claims under a deed, he One claim- 
roust daim under the whole deed together; he cannot take «°<^mu8t 
one dause, and desire the Court to sbit their eyes against <»i|fii^^e 

the rest*** strument; 

Lord Chancellor Redesdalo, in commenting upon the 
doctrine of election, said % that he saw from a note which 
he bad of a pase before Lord llosslyn, that he had put it 
thus: — ^^ No person puts himself in a capacity to take and perform 
under an instrument without performing the conditions of ditions^"" 
the instrument, and they may be express or imjdied : if it thereof, 
is stated, or can be collected that such was the intention of 
the parties to the instrument, that intention must be com- 
plied with." 

The following case afibrds an example of an election 
originating wholly from a deed. 

As where A. by will gave his daughter B. 8O002i, dir 
recting his trustees to pay 4000/., part thereof, to her 
younger children upon her death, and if but one child, 
then to such child ; and gave a like legacy to his other 
daughter in the same manner, and the residue. of his per- 
sonal estate between them ; and C on his marriage with 
said B. settled an estate to the use of himself for life, re- 
mainder to trustees to preserve, remainder to said B. for 
life, remaind^ to first and other sons in tail male, remainders 
over ; and B. assigned her 8000/L legacy, as to one moiety, 
to her husband absolutely, and as to the other to trustees, 
to pay the interest to said C. for life, remainder to herself 
for life, remainder as to the principal to the younger 

■ See accord, in Freke v. Lord « See 2 Scho. & Lef. 266, 267. 
Barrington, 5 Bro. C. C. 963. in Moore ▼. Butler. 

^ See 2 Ves. jun. 696. in Wilson 
V. Lord John Townshend. 

o 2 
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Chap. II. 

JEZedtoft 
considered 
in appHco' 
Uon to 
deeds* 



Cue claim- 
ing under 
an instru- 
ment can- 
not take in 
opposition 
thereto. 



children of the marriage equally, and if but one child, then 
to such child; and assigned the residue she took under 
her father's will to the trustees, as to 6000/., to pay the 
interest to said C. for life, remainder as to the principal 
among the younger children, if no such children, then as 
she should appoint, and in default of appointment to her 
next of kin : and 6. died leaving one child, a daughter, 
and without having made any appointment : — on a bill 
being filed by the daughter, claiming to be entitled to the 
4000/. moiety of the 8000/. l^acy, and also a contingent 
interest in the 6000/. and the trust estate, it was decreed 
as tx) the 4000/. that the Master should inquire, whether it 
would be for the benefit of the infant to take under the 
settlement, or to claim against it. ^ 

Another case, though not strictly one of election, but 
wherein the application of the doctrine to deeds was re- 
cognized, is that of Chetmfnd v. Fleetwood. ^ The difficulty 
in the cause arose as to the capacity of an infant to elect 
for himself; but no doubt seems to have arisen respecting 
the applicability of the doctrine of election to deeds. 

By a more recent case it has been decided, that if a per- 
son be aiding and co-operating in any particular disposition 
being made of property, to part of which he can make title 
by virtue of some former instniment, he will not be suffered 
to claim undei* the prior title, and at the same time take 
any benefit under the disposition as to the residue. 

This principle is deducible from the case of Ctimming v. 
Forrester.^ There, by settlement previous to marriage, cer- 
tain freehold property was conveyed to trustees, upon trust 
for the separate use of A. the intended wife for life, remain- 
der as to a freehold upper-roomed house, upon trust to 
convey the same to her natural daughter B. a feme-covert 
in tail. The marriage having taken effect, the husband 



^ Bigland v. Huddleston, repd. 
3 Bro. C. C. 285. in note. 

• 1 Bro. P. C. [ed. Tonal.] 50a 
2 Scho. & Lef. 265, 266. in Moore 
V. Butler. 



' Sec supra, page 192. as to in- 
fants being put to election. 
» 2 Jac. & Walk. 334. 
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aR^rwards died, leaving his wife surviving; and under the Chap. II. 
impression diat the trusts of the settlement had ceased, the ^^m^ 
surviving trustee thereof reconveyed the settled property «« appHca- 
to A. absolutely. B. died in her mother's lifetime, leaving deeds. 

one son C, and one daughter D., surviving her. A.. 

afterwards by her will devised all her property, mentioning 
among the rest her upper-roomed house, to be sold, and 
gave one moiety of the money to arise from the sale, after 
paj'ment of debts and legacies, to C, and the other moiety 
to D.; but the will having been attested by two witnesses 
only, it was conceived that the real estate had escheated to 
the crown. Upon this C. and D. concurred in petitioning 
the crown ibr a grant of the property upon tlie trusts of 
the. will ; and accordingly by letters patent the same was 
granted to trustees, upon trust to sell, and after payment 
of such part of the funeral charges of A. as might remain 
unsatisfied, to pay a moiety of the residue to C, and to 
remit the other moiety, in order that the same might be 
invested upon certain trusts for the benefit of D. and her 
children. . The property was accordingly sold. Previously 
to the date of the letters patent, the upper-roomed free- 
hold house had been sold^ and the proceeds paid to C. 
The rest of the property was afterwards sold ; and C. hav- 
ing become bankrupt, part of the proceeds was paid to his 
assignees, the residue having been paid into court The 
assignees, as representing C, made claim to more than a 
moiety of the proceeds arising from the sale of the whole 
of the property, making title in fact both under the settle- 
ment and grant: but on a bill being filed by D., calling 
upon the assignees to elect whether they would take by the 
grant, or claim under the setdement of A., they were held 
bound by the acts of C. to claim under the grant. And 
the Master of the Rolls observed, that it was certainly 
contrary to every principle of equity foi* a person to in- 
duce a gift to be made to himself and another in moieties, 
and then to set up an adverse claim to a part : — that in this 
case there was a feature in addition to the ordinar^^ 
cases of election, the party himself having co-operated 

o 3 
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Cmap. IL in inducinff the crown to make the £Taiit: — that this ciiv 

considered cttmstance did not occur m general with wills and deeds ; 

mtijfffUca^ though they were made without the knowledge of the 

deeds. pAttyy he was put to his election ; but that in this case the 

grant was made with his approbation; he iofonned the 

crown that the property had escheated : — that it was im-" 

possible to say that this party, having by his rq)re- 

sentations induced the crown to make the grants could 

set up a tide against it : — that it would be contrary to all 

analogy to the doctrine of election. 

As to eicc- II- As to the doctrine of election witfi reference to cases 

tionarisiDg arising uudcT wills. 

under wiUs* ° , , 

One claim. I'hc principle of the doctrine of electSoH in application 
™Miahl!r* ^ ^^^^ ^"''y establishes this proposition; that no man 
give effect shall claim any benefit under a will, without conforming^ 

thiiT^ - ®° ^*'* ^^ ^® '^ °'^'*> ^°^ K*^g effect to every thing con- 
tained in it tained in it, whereby any disposition is made showing an 
intention that such a thing shall take place. What the 
testator's powers were, and what his conduct would have 
been supposing him to have possessed an accurate know- 
ledge of those powers at the time of making his will, is an 
inquiry not to be entered upon ; but his intention, * as 
capable of being coHected from his will, must it seems 
constitute the scie governing principle; and the question 
in most cases will be, whether the testator intended the 
property to go in the manner indicated by the instrument 
declaratory of his intention ; for whether he conceived him- 
self fully competent to do that which he has taken upon 
himself, or being aware of the extent of his authority, yet 
intended by an arbitrary exerdon of power to exceed it, no 
person taking under the will shall defeat its disposition. ^ 
Principle If then a man does by will more than he has strictly a 

of election, yjgj^^ ^^ j^^ ^^^ '^ ^ bounty to the p^son to whose pre- 
judice that is done, the person prejudiced by one part shall 

^ See 4Bro.C.C.24. ia Blake in Whistler v. Webster; ijVes. 
V. Bunbiiry ; 1 Ves. jun. 370, 571. 221. in Thellusson v. Woodford. 
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not ioflist DDon his right, and nt the same time upon the Chap. I]L 
bounly by the wiU. « cmMered 

Lord NorthuigtoD C. Ui alluding tp the doctrine of ^ypp^' 
election observed J, that it should appear the testator knew '-'- > * " 
he had no right to dispose of the lands, and yet that 
knowing it he took upon himself to dispose of them : — 
that there was pp instance where general words had been 
held to come within the rule; and he did not see how the 
testator's intention could be collected with sufficient cer« 
tainty from them. And his Lordship conceived, that the 
doctrine ought to be conned to plain and simple devises 
of the inheritance, and could not be extended to limitations. 
It will be seen however in the progress of this inquiry, that 
these remarks are not altogether tenable, and borne out 
by subsequent authorities. 

With regard to the d^ee of mtention requisite to the Asipilie 
raising a case of election by will, the disposition by tjie Jj^J^J^ 
testator of what he had no right to dispose of must appear intentioii 
upon the fiice of the will by declaration plain, or by neces- tainty lo 
saiy oonduaion from the circumstances disclosed by the n^»fne 

- ^ • 1 • ' of dfiCPCTl. 

will; for no man is to be deprived of his property by 
guessing or conjecture* On the other hand, the Court is 
not to refuse attention to what amounts to a moral cer- 
tfliDty of the testator's intention, where .that is to be 
gathered dther from the state of the property, or the pur- 
view of the will. ^ 

In every case of election, there must be an intention to 
di^MMe of that over which the person has no power of dis- 
position : — that is the circumstance that creates election. ' 
And it must appear upon the face of the will that the tes- 

' See 2 Ves. sen. 618. in CSark ^ree to the position laid down in 

T. Grtuse. l£e general sense of it, that where 

J See Ambl. 390. in Forrester t. a man g^yes all his estate, he does 

Cotton; and l Eden's Rep. 53Sy not mean to give what is not his: 

536. that what he thinks his is, in the 

^ Per Lord Commissioner Ejre sense he uses the word, his. See 

in Blake v. Bunbuiy, 4 Bro. C. C. 6 Ves. 400. in Dnice ▼. Denison. 

24. Tlie same learned Jodse is ^ Per Lord Enkine C. in Thel- 

reported to have said, he cfid not lusson v. Woodford, is Ves. 222. 

o 4 
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^JfV^* tator purposes there should be an election, and as to ^hat 

coruuUred SUbjeCt. "" 

^^J^^^ Primft facie, it is not to be supposed that a testator dis- 
— — - poses of that which is not his own: — it must be by de- 
monstration plain, by necessary implication, meaning by 
that the utter improbability that he could have meant 
On whom otherwise but that the case is raised : — and it rests upon 
making oat those contending for a case of election to show, that there 
el^^^ is that manifest plain demonstration, and utter impro- 



rests. "" " 



bability. 



Consider. HI, Consideration of cases arising under wills wherein 
the doctrine has been held to apply. 



Where snb- 1. As to those cases where both subjects of election 
^cdon ^^^® chiefly consisted of real estate. 

have chiefly If a testator by his will makes a disposition of his own 
redMtate. estate, and also takes upon himself to disiiose of the estate 
Where a of another, and creates an interest in favor of the perscxi 
must dect ^ whom, such estate either wholly or in part belongs ; that 
betm^een his person Cannot take as well his own estate^ of which the 
uod somcT testator has assumed a power to dispose, as also his interest 
compen- under the will, if his so doing would be inconsistent with 
urJZ^' the will, but must elect between the two, and abandcMi 
either the one or the other. 

Or, to state* the proposition in other terms, and as^ war* 
ranted by the decision of the next cited case; if on^ 
taking upon himself to be absolute owner of an estate, 
when he is not so, devises it away, and gives an estate, 
whereof he is absolute owner, to the person claiming a 
remainder in tail in the other estate ; a court of equity will 
not suffer that person to' have both estates, by claiming in 
contradiction to the will in another part ^ 

As where a testator having two daughters, A. and B., 
devised to A. his lands in C. and 800/., and to B. his lands 
in D. and £• and 1,300/., on condition that she released 

"^ Per Lord Eldon C in Doe v. " See 1 Ves. sen. 260. va Kirk- 
Cbichester^ 4 Dow's P. C. 65. ham v. Smith. 

** Per Losd £ldoii C. in Ranclifie 
V. Parkyns, 6 Dow's P. C. 179. 
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the lands in C. to ber siatcr ; and 'also bequeathed to B, ^5iM^ 
1,300/!.; and provided that if he had another daughter, cmnderati 
then he gave the 800/. bequeathed to A. to such after-born ^^^^ 

daughter; and directed that the lands at D. and E., and 

the 1,300/. bequeathed to B., should be equally shared by 
her and such after-bom daughter ; and died leaving his 
wife encemte of a third daughter, who afterwards claimed 
not only the lands devised to her, and a moiety ci what 
was devised to her sister B., but also a moiety of the lands 
devised to A*, (and which on the testator's marriage had 
been settled on himself for life, remainder to bis vnSd for 
life, remainder to his first and other sons, remainder to 
the heirs of his body) : on the question whether she ought 
not to elect between the benefits under the will, and the 
interest she had indepeudendy thereof, it was decreed she 
should do so, the Lord Keeper observing, that where a 
man was disposing of his estate among his children, giving 
fee-simple lands to one, and lands entailed or under setde- 
ment to another, it was upon an implied condition that 
each party released the other, especially where the testat<Mr 
had the distribution of his whole estate under considen^ 
tion, and might have cut off the entail. ^ 

If a testator assumes the power of disposing of the es* Case of 
tate of another, whether under the supposition of the same ^S^ 
belonging to himself, or possessing knowledge to the con- »>8ed, - 
trary ; and by his will gives benefits, either of a certain or mterestU- 
precarious nature, to him whose property he so disposes "n^edinthe 
of; these circumstances afford » case of election ; and if perty to the 
the person put to election chooses to abide by his own P^^nput 
estate, compensation ^ must be made out of the benefits be pre- 
intended for him to the person for whom his own estate ^^^^"^ 
was intended, according to the value thereof. 

p Noys V. Mordaunt, 2 Vera, though he rather thought it was 

581.; and see Mr. Raithb/s note, not the first case on the subject, 

ibid. 582. [2. ed.] Gilb. Rep. in See 6 Do w's P.C.I 7 9. 

Eq. 2. Lord Eldon C. in allud- * See more concerning coi&pen' 

ing to this case observed, that it sation, infra, Ch. V. 
^as usually considered as the first, 
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Obap. II. These princiides ate dedudUe firom the case of Streat" 
amndered fi^ ^« Streotficld. ' There A., by articles previous to his 
'^^'^'^^^Z marriage^ agreed to settle lands to the use of himself and 
his intended wife for their livesy and the life of the sur- 
vivor, remainder to the hdrs of his body by his said wife, 
remainders over ; and by settlement after marriage, reciting 
the articles, the lands were limited to the said A* and his 
wife for their lives, and the life of the longest liver of them, 
remainder to the heirs of the body of the said A. by his 
said wife^ remainder to the right heirs of the said A. 
There was issue of the marriage^ one son and two daugh- 
ters ; and A^ afti^ his son's death, levied a fine of the 
lands comprized in the settlement to the use of himself in 
&e; and afterwards by his will devised part of those lands 
to his two daughters, and all his other lands, (induding 
the residue of those whereof he had levied the fine^) to 
trustees, in trust for the plainti£^ his grandson, for life, 
remainder for the sons and daughters of the plaintiff suc- 
cessively in tail, renutiuders over; and directed his said 
trustees to receive the rents, and allow what was necessary 
for the plaintiff's education, and place the residue out at 
interest in trust for the plaintiff at twenty-one ; and if he 
died before that age, in trust for said testator's two daugh- 
ters : — r and the Lord Chancellor, after deciding that the 
settlement was not a due performance of the articles, under 
wbidh the plaintiff was entitled to an estate tail, said, that 
if the plaintiff had a lien upon the lands comprized in the 
articles, then he might stand to them if he pleased ; but 
that when a man took upon him to devise what he had no 
power over, upon a supposition that his will would be 
acquiesced under, the Court compelled the devisee, if he 
would take advantage of the will, to take entirely, but not 
partially, under it, as was done in Nqys & Mordaunfs* 
case : — that the only difficulty in the present case was, 
that what was given to the plaintiff was precarious, nothing 
being given to him if he died before twenty-one, and if 

' Ca. temp. Talb. 176. • Supra. 
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after, then but an estate for life; and that the plaiAtiflT Cm IL 
appeared before the Court m the &yoarable light of being comkUsrei 
heir at law ; but that this would not alter the case* And ^ oppUca- 
it was decreed that the plaintiff should have six months ^-.-.. 
after he came of age to make his election, whether be 
would stand to the will or the articles ; and that if he CompeMa- 
elected to stand by the latter, then so much of the other *""^' 
lands devised to him, as would amount to the value of the 
lands comprized in the articles which were devised to the 
daughters, should be conveyed to them in fee. 

Again, where a testator gave a copyhcdd estate to A. and 
B. fais wife for their lives, and the life of the longest Ijver of 
them, with remainder over in fee ; and desired that the sur* 
vivor of the said A. and B. would, at his or her death, give 
certain premises belonging to them to the plaintifis, in like 
manner as he had given the copyhold estate: the Lord Common 
Chancellor observed, that the testator having disposed of ekc!^. 
the estate of another person, giving that person other pro« 
perty, the party taking the prc^rty disposed of must give 
up that which was given in exchange for it, (bo reimburse 
the devisee for fais disappointment; and that every thing 
A. and B. took should be brought i|>to Court, as a security 
for the purposes of the will* * ' 

If a testator devises an estate to his heir at law, which Cases 
he would take by descent if no will was made; and then h^J"]^^^ 
devises to another person an estate of which the heir is wiU be put 
seized in his own right ; he will not be permitted to take tfonT ^^ 
under die will, without giving efiect to the devise of his 
own estate, though he would take by descent if there was 
no will. 

Therefore we find it to have been laid down, that where 
a father, disposing of his estate, happens to give a younger 
son what was settled on the dder, and at the same time 
gives the elder some other provision ; an implied condition 
is annexed to the devise, that if the elder defeat the will 
in any part, he shall not at the same time take any benefit 

' Lewis V. King, 2 Bro. C. C. 600. 
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^TAP. IL ' under it^ for it is inequitable to daim any benefit under a 
eontidered Will, and at the same time overtom it, and prevent its taking 
^^J^^*°?: effect according to the intention of the testator. ^ 

' The application of the doctrine of election under these 

circumstances seems to have been first applied in a case, 
where a testator, being seized of two acres, one in fee and 
the other in tail, and having two sons, devised the fee simple 
acre to his eldest son, who was issue in tail, and the tail 
acre to his youngest son ; and on the father's death, the 
eldest son entered upon the tail acre^ whereupon the 
youngest son brought his bill to recover the same, or to 
have 9n equivalent out of the fee acre: and the Lord 
Chancellor accordingly decreed, that the devise being de- 
signed as a provision for the youngest son, the devise of the 
"^ fee acre to the eldest^ son must be understood to be with a 

tacit condition that he should sufier the youngest son to 
enjoy quietly, or else that the youngest sou should have an 
equivalent out of the fee acre. ^ 

This case was followed by Welln/ v. WeUby^y where a tes* 
tator, being seized as tenant in tail of lands at Pointon, and 
as tenant for life of the manor of Sapperton, with the rever- 
sion in fee, expectant upon estates tail to his first and other 
sons, and other intermediate estates, and being also seized 
of the fee in other estates, devised a pordon of the latter to 
his eldest son in fee, and all other his manors, lands, &c., 
including those at Sapperton and Pointon, to trustees; as 
to part, including the Sapperton and Pointon estates^ to 
the use of his grandson, the plaintifi^ for life, with re- 
mainders over ; and as to the residue, to the use of bis 
eldest son, the defendant, for life, with remainders over: — 
and the question being whether the son was bound to 
make an election between the estates devised to him by his 
father in fee, and the Sapperton and Pointon estates, he 
was hdd compellable to do so^ the will having been pre*- 
viously decided to comprehend the entirety of the Sapper* 
ton and Pointon estates. And the Master of the Rolls 

"^ Bor V. Bor, 3 Bro. P. C. [ed. ^ Anon. Gilb. ca. in £q. 15. 
TomL] 167. 177, 178. * 2 Ves. & Bea. 187. 
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l^d, that independently of the last case, he should have ^Chaf, ll. 
thought it perfectly clear, that an heir, to whom an estate considered 
was devised in fee, might be put to an election, although *'? opp^^ca- 

by the rule ot law a devise in fee to an heir was inopera^ 

tive; for that if the will was in other respects so framed as 
to raise a case of election, then not only was the estate 
given to the heir under an implied condition that he should 
confirm fhe whole of the will, but that in contemplation of 
equity the testator meant, in case the condition should not 
be complied with, to g^ve the disappointed devisees, out of ivindple 
the estate over which he had a power, a benefit corre- ^^?°^v^^' 
spondent to that of which they were deprived by such non- 
compliance. So that the devise was read as if it was to 
the heir absolutely, if he confirmed the will ; if not, then 
in trust for the disappointed devisees as to so much of the 
estate given to him, as should be equal in value to the 
estates intended for them. ' 

What that d^ree of intention is which it is requisite As to the 
should be disclosed by a testator in order to promote a ^"^^f 
case of election may often prove nice matter of inquiry, intentioii to 
and must depend upon the evidence deducible from a con- |^J[^^ * 
sideration of the entire will. In the subjoined case, the electbn. 
dispositions and expressions contained in the will were 
held sufficiently strong to give rise to a case of election. 

The case to which allusion is made was as follows : — by 
articles previous to the marriage of A. with B., the real 
estates of the latter were covenanted to be settled to the 
use of her father for life, remainder to trustees to preserve, 
remainder to A. for life, remainder to trustees to preserve, 
remainder to R for life, remainder to trustees to {»reserve, 
remainder to the children of the marriage as A. should, by 
deed or wiU appoint, remainder to them equally as tenants 
in common in tail, with cross remainders in tail, remainders 
over : and by other articles, A.'s estates were covenanted 
to be settled to the use of himself for life, remainder to the 

* This judspnent, it will be ob- of the principle of compensation, 
served, furnidies a clear definition as to which see infra Ch. V. 
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i^BAfi ft im^t &• ftii^t r^fic^ive a rent-charge finr her jointure and 
cmddered ^ bar df tloiter, reiiiainder to trtisilees for a term of years 
ina/^pttsfl- ^f better securinst the same, remainder to the first and 

other sons of the marriage in tail male, remainder to such 

Uses as B« should by deed or will appoint, remainders 
^er : -^ th« marriage aftefrwtil*dd tidtjk effect, but no settle^ 
ment wa^ made pursuaht to the aitkles ; and there being 
seT^rai sons and daughters, A. by his will directed the 
trustees thereof to permit B. personally to occupy the 
mansion house on the estate, for life, or until one of the 
testator^^ sons came of age; and after reciting the articles 
tot the setdetnetit of his own estates, and the power of 
dppoihtitlent thereby unserved to himy whidh he described 
^s a power intended to be exetchied by liis will, and re- 
iSAng that no settlement had been made pursuant to the 
attides, he thereby confirmed the same^ and directed them 
to be performed. He then, without mentiohing the articles 
for the Settlement of B.'s estates, devised to her part of the 
property Comprised therein; and, by virtue of every power 
^labling him in that behalf, devised all the estates com«- 
prised in the articles for the settlement of his own estates, 
and all other the manors, hereditaments, and real estate 
both freehold and copyhold bdonging to him, or over 
which he had a power of appointment, to trustees for 
500 years, for raising 5,000/. as a portion for eadi of his 
younger children; and subject thereto, he gave all his 
estates to such uses and trusts and with such powers as by 
the said articles were limited and declared : and the will 
contained a direction, that all persons claiming under die 
saitoe should, under the doctrine of election, be bound to 
give eflfect to every disposition therein contained. On this 
tase one of the questions being, whether the will operated 
as an appointment of the estates comprized in the articles 
fot the settlement of B.'s estates, and consequently in- 
volving the question whether a case of election was raised 
against the children as to those estates, his Honor the 
Vice-Chancellor held, that the drtumstances of the testator 
having recited the power of appointment over his own 

12 
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estates, atid yet made a dispositioti inconsistent therewith, Cmafi IL 
and the expression that all persohs claimihg any benefit contithrtd 
under his will should be bound by the doctrine of election, ^ oppnea- 
dForded evidence of intention against the argument for ex- , 

eluding thcl wife'^ estate firom the toleration of the power. ^ 

2. Where one subject of election has consisted of real, Caws 
the other of personal estate, or either of them of a mixed Tnerabject 
character. of election 

The foregoing cases furnish examples of the doctrine of sisted of 
election where botli the subjects of it chiefly consisted of ^^ *^S 
real estate ; but the doctrine is equally applicable to cases^ personal 
where one of the subjects only is real estate, and the other ^^'of a 
personal, or either of them is of a mixed character. ' mixed cha- 

As where a testator, as executor to his father-in-law, was "^'' 
indebted to one of his sons, the plaintiff, in the sum of 
250L together with some interest thereon, and by his will 
gave him the 2502. only, and gave the interest thereof to 
his executor, in satisfaction of money the testator had laid 
out for the plaintifi^ to whom the testator gave certain 
legacies, and also devised a close in fee; and the plaintiff 
afterwards brought his bill for the 250/. and such interest 
as he was entitled to thereon : - the cause coming before 
the Lord Chancellor on appeal from the Rolls, he decreed 
that the plaintiff should make his election, whether to 
take under the wiilj and to wave the interest of the 
250/., or to have the interest, and wave the advantage of 
the devise ; having prieviously observed, that by his will 
the father might impose what terms he pleaded upon his 
disposition, according to the rule in N(>ys v. Mardatmfs 
case% ^hich was applicable to the case before him, it 
being unreasonable to take a will by balvto, and not to A will not 
be supposed that the testator would have made the be- byhalvefc** 
quest, had he known that the terms upoii which he made 
it would not be complied with : — that the testator never 
intended the plaintiff should have the interest, and likewise 

* 

y Ti-ollope V. Linton, 1 Sim. &: ■ See accord. 1 Ves. sen. 255. 
Stu. 477. in Cookes v, Htellier. 

* Supra, page 201. 
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take advantage of the devise of the close, and of the sum 
given him. And his Lordship added, he did not think 
there was any difference where the devise was of money 
only, and where it was partly of money and partly of 
land: — that in Noys v. Mordatmfs ca5f, although land 
was by the will given in satisfaction of land, which might 
be said to difier it from the case before him, yet that the 
land was of a different nature, which brought it to the same 
thing as it was there. ^ 

Where articles are entered into previous to marriage, 
the limitations whereof are of a nature to constitute the 
husband tenant in tail of the property agreed to be settled ; 
and a settlement is niade either before or after marriage 
expressly in pursuance of the articles, and adopting the 
limitations contained therein; the Court of Chancery 
will in such case interfere to rectify the settlement, by con- 
sidering the words in the articles as words of purchase and 
not of limitation, and accordingly decree a settlement upon 
the first and other sons of the marriage.^ But if the 
husband levies a fine, thereby acquiring a fee in the estate^ 
and afterwards afiects the same by some disposition con* 
tained in his will, and the son, who is to take under the 
limitations of the settlement when rectified, takes also a 
benefit under the will, he will not be permitted to take 
under both those instruments, but must elect between them. 

Thus, where by articles before marriage an estate was 
agreed to be limited to the husband for life, remainder to 
the heirs male of his body, with power to raise portions for 
children ; and a settlement was made before marriage in 
pursuance of the articles, and observing the veiy words 
thereof; and the husband aft;erwards levied a fine, declaring 
the uses to himself in fee, and by his will made a provision 
for payment of his son's debts ; and subsequently the son 
brought a bill to have the settlement rectified according to 



^ Jenkin»v. Jenkins, repd. Belt's * See accord, the cases collected 

Supp. to Ves. sen. ^SO, And see in Feame on Gont. Remrs. page 

same case stated in CJark v. Guise, 98. et seq. 
2 Ves. sen. 6 1 7. 
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the intent of the articles, >rhich was ,to make the fathtr ^''^f* ^^• 
tenant for life only : it was decreed, that though he was considered 
entitled to this relief, yet having submitted to take a benefit '? m>ficn' 

under his father's will, he could not retain that, and also 

take an interest under the rectified settlement, but must 
elect between the two. ^ 

Again, where A. succeeding; to an estate as tenant in tail Case of 
under the limitations contained in his father's will, and sup- through the 
posing he had power to dispose of the estate, made a settle- >«terventioQ 
ment of it by lease and release upon his daughters and struments. 
their issue, remainder over ; and at the same time made his 
will, and thereby gave legacies to the plaintifis, and di- . 
rected that his wife should live at his mansiou-house with 
bis daughters; — and on A.'s death, the plaintiffs claimed 
the estate under a remainder contained in their grand- 
father's will: one of the questions made was, whether they 
should take both the legacies, and the estate under the 
remainder: and it was decreed, that if they claimed in 
contradiction to the will by taking under the remainder, 
they must wave the legacies; the Lord Chancellor ob- 
serving, that though this was not the same case in specie 
and form with Noys v. Mordaunt ® and Vincent v. Vincent^ 
being a middle case, yet it fell within the same reason : — 
that here the real estate was by the settlement, but that the 
settlement and will, under the circumstances of the case, 
were to be taken as one entire disposition, and both were 
revocable : — that by the will, the testator made a disposition 
of part of the real estate, which, if to take place, would 
break in upon the plaintiffs' remainder in tail, viz. the de- 
vise of the benefit of the house to the wife. ^ 

If a person takes upon himself to dispose by his will of Case 
the freehold estate of another, to whom he bequeaths a WatecTwiU 
personal legacy, but to which no condition is annexed notbecom- 
that the legatee shall enjoy it only upon the terms of giving eUsct be- 
effect to the will, and the will is not adequate to pass the ^^^ ^" 

own estate 
and a le- 
^ Roberts v. Kingsly, 1 Ves. sen. * Supra, page 200. gacy. 

238. And see Fearne on Cont. ' Kirkham v. Smithy 1 Ves. sen. 

Remrs. 104, 105. 258. 

P 
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estate for want of an observance of the ceremonies required 
by the statute of frauds ^, and consequently cannot be iread 
so as to support a disposition of freehold estate; in this 
case the Court cannot attach such a condition to the legacy 
by implication, so as to create thereby a case of election.^ 

But if in such case the legacy is given upon the express 
condition that the legatee shall give efibct to the testator^s 
will, though the same is not calculated to pass freehold 
estate for want of due formalities, the Court will neverthe- 
less compel such legatee to elect between his own estate 
and the legacy, and not suffer him to enjoy both. 

Therefore where a testator devised his real estate to a 
younger son, and bequeathed his personal estate among his 
children, and gave to A., his eldest son's daughter, 1200/. 
upon some contingencies, and inserted a clause to the effect 
that if any persons to be benefited by his will controverted 
the same, or any codicils thereto, they should forfeit all 
claim under the will; and it appeared that the will was 
neither subscribed by the testator, nor by any witnesses ; 
but the testator afterwards made a codicil, wherein he re- 
cognised the will; and A., by her father's death, became 
heir at law to the testator, and as such entitled to whatever 
descended in consequence of the informality of the will : — 
on the question whether A. must not elect between the 
descended property and the personal legacy, the Court 
held it incumbent upon her to do so, distinguishing the 
case from that of Hearle v. Greenbank\ by reason of the 
express clause in the will. But A. being an infant '\ and 
the contingencies on w^hich the legacy was bequeathed 
being such that neither she nor the Master could judge 
which of the two subjects of election It would be moist ad- 
vantageous for her to take, the period for electing was put 
off until she came of age. ^ 



( 29C. 2. C.3. practice on infants being put to 

*» See accord, Hearle v. Green- election, 

bank, 5 Atk. 695. and infra. ^ Boughton t. Boughton, 2 Ves. 

' Infra, page 226. sen. 12. 
1 See sup. page 192. as to the 



IN COUBT8 OF EQUITY. 2ii 

The distinctioQ taken in this case between express and ^"ap. il 
implied conditions, though now well establishedi yet does considered ^ 
not seem to have met with the cordial approbation of all '? m^^- 

. iton to umft^ 

succeeding Judges ; for the Master of the Rolls in Brodie ^—^. 
V. Barry ^ is made to say, that he did not understand why 
a will, though not executed so as to pass real estate, should 
not be read for the purpose of discovering in it an implied 
condition concerning real estate annexed to a gift of per- 
sonal property, as it was admitted it must be read when 
such condition was expressly annexed to such gift : for that 
if by a sound construction, such condition was rightly 
inferred from the whole instrument, the effect seemed to be 
the same as if it were expressed in words. 

So if there be no devise of real estate, but a personal Cases of 
legacy is given on expess condition that the legatee shall ^nditfonas 
not enjoy it, unless within a certain time he conveys a real distinguish- 
estate, whether coming from the testator or not ; he shall those of 
not enjoy it but upon those terms, the lands not passing by «^«ct*o**^ 
force of the will, but &om the operation dT the clause ; and 
the legatee has it in his power whether he will part with the 
land or not ^ 

Again, if there be a devise botli of real and personal 
estate, and the will is sufficient to pass only the personal, 
but a condition is annexed that the personal legatee shall ' 
permit the persons to whom the land is given to hold to 
them and their heirs; the condition annexed will take 
place, though the devise be void as to the lands, for the 
legatee cannot take in contradiction to the testator's words." 

If a wife be entitled to a provision under her marriage Wife put to 
settlement, and the husband devises a real estate to her, \^^^ ^^ 
and also bequeaths to her some personalty, expressing such terms of 
benefits to be in bar of her claims under the settlement, prevented^ 
and the will is not executed so as to pass freehold estate, ^j^\°s p^^ 

* 2 Ves. & Bea. 130. And see " Per Lord Hardwicke C. in 

the observations of Lord Eldon C. Roughton v. Boiighton, 2 Vcs. sen. 

in Ker v, Wauchope, 1 Bligh's P. C. 1 4, 1 5. 

S5. ■ Per liord Hardwicke C. in 

' same case. 

p 2 
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whereby the wife is prevented taking both the benefits in- 
tended for her ; yet she must elect between the provision 
under the settlement and the personal estate, and will not 
be permitted to enjoy both. 

As where upon marriage an estate was limited to the 
husband for life, remainder to the wife for life, remsunder 
to the issue, remainder to her in fee ; and the husband by 
his will devised another estate, and bequeathed the residue 
of his personalty to his wife for life, in bar of her claims 
under the settlement; and the will was not attested so as 
to pass freehold estate : — on the question whether the 
widow should take both her interest under the settlement, 
and also the personal estate under the will, it was decreed 
she should elect between them ; but the period of election 
was postponed, until an account had been taken of the 
personal estate. ° 

Where a testator devised all his real estates to the use 
of his daughter for life, remainders over ; and ordered his 
personal estate to be laid out to the same uses ; and by his 
will declared that all the annuities therein given should be 
in full satisfaction of all demands the respective takers had 
upon him, except servants' wages ; and the daughter was 
entitled under her father's marriage settlement to a sum of 
10,000/.: the Lord Chancellor, after ruling that the testator 
had given his whole fortune so that as to the daughter it 
operated as an annuity, decreed, that the 10,000/. being 
within the compass of the will, she could not take the 
benefits given to her under the will, but upon the terms of 
extinguishing her claim under the settlement, and that she 
must elect to take under or against the will, p 

One of the points of decision in the case of Piti v. Jack- 
S071 *i also had reference to the doctrine of election. There, 
on marriage, the real estates belonging to the wife, includ- 
ing some copyholds, were conveyed to trustees to her se- 

" Newman v. Newman, 1 Bro. observed, is more properly one of 
C.C.I 86. satisfaction. 

p Macnamara v. Joties, 1 Bro. •» 2 Bro. C. C. 51.; and see 
C. C. 481. This case, it will be Smith v. Lord Camelford, sVes 

jun. 698. 
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parate use; and there being issue of the marriage, two Chap. ii. 
daughters, upon whom the copyhold estates devolved, the- considered 
father by his will directed, that his dauffhters, and all per- *? «iV'^«^«- 

. , o ' r ^i^uj ^Q Wills, 

sons claiming under them, should do every necessary act 

for settling those estates in the same manner as he had set- 
tled some other estates. And inasmuch as the daughters 
took certain benefits under their father's will, it w^as de- 
creed, that after certain accounts should have been taken, 
they should elect between those benefits, and the copyhold 
estates, of which he had assumed the power of disposing. 

Where upon marriage the husband covenanted that 
1,000/., pare of the wife's fortune, should be invested at 
interest, in trust for himself for life, and if he survived his 
intended wife, (as the event happened,} upon trust to pay 
the 1,000/. as she should appoint, and in default of ap- 
pointment, as the same would have gone by the statute for 
distribution of intestate's effects, had she died sole and 
unmarried; and the 1,000/. not having been laid out, and 
the wife being dead, leaving one daughter, the husband by 
his will, after noticing that the 1,000/. had not been laid 
out, in lieu of the performance of his covenant devised his 
freehold and copyhold estates to trustees, in trust, afler 
payment of an annuity of 20/., to apply the rents towards 
the daughter's maintenance till twenty-one, and then to 
convey the premises to her in fee, all which premises would 
be worth considerably more than 1,000/,; and after giving 
certain legacies bequeathed the residue of his personal 
estate in like manner ; this case was held to be one of elec- 
tion, the Lord Chancellor observing, that it could not be 
in contemplation in a marriage settlement, that, the wife 
should die unmarried, and therefore declaring, that the 
daughter, having elected to take under the will, was entitled 
to the real estate instead of the 1,000/., and also to the 
personal estate. ' 

If a testator, conceiving himself to have an absolute in- Cose of 
terest in property, but being in error upon that point, election 

■* Hoare v. Barnes, s Bro. C. C.316. 

P S 
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• 

Chap. II. baving ia fact only a partial interest therein, by his will 

conmtered gives Certain benefits to another, who is also entitled to a 

*? ^'^iP^^^ partial interest in such propaty, but is not at the time 

conusant of his right ; he will not be allowed to take as 

though the ^ jj ^^^j^ benefits, as also his interest in the property over 

person ere- ^ ' tr r j 

ating the which the tcstator was stipposed and assumed to possess 

and'the ^^ absolute Control, but must elect between them. 
person put This was one of the points of decision in the case of 

be not Finch V. Finch, * There a testator, being entitled under a 

conusant settlement to a life estate in certain lands, with remainder, 

of their 

rights. after certain intermediate remainders which did not take 

effect, to his sister for life, remainders over, by his will and 

^codicil gave annuities to his sister, and devised all his lands 

to his wife in fee ; and there was strong evidence that he 

and his sister considered him as having the fee-simple of 

the lands, wherein he had only a life estate : and it was 

held, that die sister must elect either to take under the 

settlement, whereby she acquired a life estate in the lands, 

or under her brother's will, 

Modifica^ It is only a modificadcHi of the general rule as to election, 

trine where that where a testator, who has in his lifetime subjected his 

tesutor de- property to particular limitations or incumbrances, after- 

pertysui^ wards deviscs it free from the incumbrances, or under 

jectto different limitations: the incumbrancers, derivinij other 

incum- ^ ' o 

brances, &c. interests undw the will, if they take by it must not dis- 
from. appoint it, but permit the property to go in the new channel, 

and as free from incumbrances as the testator intended. 

Thus where by marriage settlement the intended husband 
granted to trustees a rent-charge of 2,000if. payable half 
yearly out cS his estates in the island of St. Christopher, in 
trust for the first son of the intended marriage in tail male, 
remainders over; and by his will devised all his real estates 
in St. Christopher and Great Britain to trustees, in trust 
to convey the same for 500 years ; and subject thereto, to 
the use of the plaintiff, his eldest son, for life, remainder 
to trustees to preserve, remainder to the plahitiff's first 

• 4 Bro, C. C. 58. 1 Ve«. jun. 554. 
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mnd other sons in tail, remainders over; and ratified and £"^f' ^^' 
confirmed the settlement! whereby his younger children considered 
were entitled to 20,000/. in equal portions, so far as the ^^^^^, 

same related to his f»id children : on the question whether 

the plaintiff should be entided to take the rent-charge 
under the settlement, and tb^ estates subject to the rent* 
charge and other benefits under the will, or should be put 
to his dection between them, the Court decreed him to 
elect, ob^rinng that the testator bad made a disposition 
inconsi^nt with that made by the settiement, and that 
there was strong evidence of particular intention to make 
the provision in the way he bad done ; and that by the 
words he had used, he must be taken to have known of the 
settiem^ent. ^ 

It has been already intimated, that when a right of Courtwiu 

•■.-•II .ji A .in some 

dection devolves upon a married woman, a reference is cases elect 
usually made to the Master to inquire which way it will ^?^^ °^^' 
be most advantageous for her to elect "^ But where it is man with- 
manifestly i^lear that it will be most for her benefit to elect ^^i ^ 

f ^ ^ reference. 

one particular way, the necessity of such reference will it 
seems be superseded. 

As where a testatrix bequeathed an annuity of 200/« to 
the separate use of A. the wife of B. for life, and took upon 
herself to dispose of an estate to which the said A. was 
entitied as tenant in tail in remainder, and which fell into 
possession soon iifter the testatrix's decease, and the value 
whereof considerably exceeded that of the annuity; the 
Oourt held it to be so very clear that the election must be 
against the will, that it was not worth a reference. And 
in the circumstance of the bequest being Qiade to A. for 
h^ separate use, the Court observed it saw no dis- 
tinction upon which it could break in upon the rule in any 
degree.' 

If a person, having a right of election to exercise between Case 
two subjects of property, effects an incumbrance upon one ^^^y^ 

' Blake v. Bunbury, 4Bro.C.C. " See supra, page 191. 
21. lVe«.jun.514.;andsee6Dow'8 ^ Wilson v. Lord John Towns- 
P. C. 185. hend, 2 Ves, jun. 693. 

r 4 
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of them, and by so doing is not considered to have made- 
sach an election as is conclusive upon him, and afterwards 
elects to take the other subject ; the incumbrance to which 
the former is made liable must be indemnified by the 
latter. 

As where a testator devised a copyhold estate in trust to 
be sold, but to which he had never been admitted, nor 
consequently made any surrender thereof to the use of bis 
will ; and bequeathed to his eldest son and heir an annuity 
of 300/. for life, to be secured by an investment of a com- 
petent sum to arise from the conversion of his real and 
personal estate into money; and upon the testator's death 
the son procured himself to be admitted to the copyhold, 
and obtained possession thereof, and mortgaged the same 
for securing TOO/.; and while resident abroad received 
half a year's payment of the annuity: the Lord Chancellor 
said l>e must make the decree conditional, that the son was 
bound to elect ; and that if he took the annuity, then the 
trustees of the will must pay off the mortgage, and apply 
to retain the mopey arising from the annuity that was in 
their hands ; and that the heir should be allowed the fines 
he bad paid on admittance. — In this case we observe, that 
neither the mortgage of the copyhold, nor one half year's 
T-eceipt of the annuity, was, under the circumstances, 
deemed a conclusive election of either of those subjects. ^ 

If a testator, conceiving himself to be entitled to the 
property of another person, comprises the same under a 
general disposition of all his estate, giving certain benefits 
to that person ; he will be compelled to elect between his 
own property and those benefits. 

Therefore where a husband, supposing himself entitled 
under a deed which was held to be void to a residue be- 
queathed to his wife, made a general disposition thereof 
by his will, under which she took an interest, this was held 
to be a case of election ; and an election on her part to 
take the interest under the will, which, though less in point 



Rumbold v. Rumbold, 3 Ves. 65. 
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of Tatne^ was to her separate use, was held to be conclusive ^^^f- TlS 
upon the assignees under the bankruptcy of her second coLidend 
husband. * *^ appiica- 

A case both of election and satisfaction' may also arise ' 

under the same instrument. ^*^ ^^ 

of eleccoD 

As where upon marriage several sums belonging to the wife and tatk- 
were directed to be paid to trustees, and invested in lands, to ^■^*^"' 
be settled to the use of the husband for life, remainder to the 
wife ibr life, remainder to the children as the husband should 
appoint, remmnder as the wife should appoint, remainder to 
the children equally ; and part of one of the trust funds was 
laid out in purchasing the manor of C, which was con- 
veyed to the uses of the settlement, and the remainder of 
that particular fimd was received by the husband; and 
10002., another part of the trust funds, was paid to the 
trustees, and invested in their names ; and the remaining 
trust fiinds were received by the husband, and mixed with 
his own money ; and he by his will made provision for all 
his children, and directed their maintenance and education 
during minority to be taken from the whole produce of his 
real and personal estate; and also empowered his executors 
to sell the manor of C. if necessary, and apply the pro- 
duce, during his eldest son's minority, to any purpose they 
should judge most for his advantage ; and devised all the 
residue of his estate and effects to such eldest son : — the 
Lord Chancellor observed the case was not precisely like 
any former one, being neither purely ^ case of satisfaction 
nor election*: — that as to the manor of C, it was a case of 
election ; as to the sum mixed with the testator^s property, 
a case of satisfection ; and that as to the money actually 
vested in the trustees, it was also a case of election, there 
being strong reason to say that the will itself manifested 
the testator meant it should pass as personal estate. ' 

If a testator by his will directs, that in case he shall Case of 
afterwards contract for the purchase of any property which b^jng p*^ 

* Rutter V. Maclean, 4Ve8. 531. ■ Pole v. Lord Somers, 6 Yes, 
' On the doctrine of satis^- 509. 
tJon, see infra, Chap.VI. 
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CiiAr. II. shall not be conveyed to him previouBly to bjs decease, the 

conmdered same shall be subsequently conveyed in a certain specified 

u afpUoi' manner ; and the mode pointed out by the testator for the 

. conveyance of the property is such ^s to predude his heir 

^henf ^ at law from taking any interest therein, but certain benefits 

holdpror are /oooimunicaited to him by the will : — though the aft^r- 

P^^^by purchased property cannot pass by the will in consequence 

testator of the Statute of frauds % but must descend upon the heir, 

inghi^m. yet he will not be permitted to et^py both the property so 

descended and the benefits he takes under the will, but 

must elect betweetn them. 

The application of the doctriiie under such circum- 
stances as these was enforced in the case of Tiellusson v. 
Woo^brd* ^ There a testator by his will directed, that in 
case he should in his lifetime enter into afiy ccmtract ibr 
the purchase of any lands, &c., and should happen to die 
before the necessary conveyances thereof were executed, 
such contract should be completed by his trustees after hb 
deaths and the purchase monies paid out of his personal 
estate, and the conveyances be made to them, their heirs 
and assigns ; and that they should stand seised of the pre- 
mises, subject to such uses as were declared concerning 
the estates he had directed to be purchased : and the tes«- 
tator bequeathed certain legacies to his heir at law : — on 
the question whether the heir was entitled, as well to such 
estates as were conveyed to, and such as were contracted 
to be purchased by, the testator after making his will, as 
also to the benefits he acquired thereby, he was held to be 
within the principle of election, and that therefore he must 
elect between the estates acquired subsequently to the will, 
and the benefits which he took under the same. 

And the Lord Chancellor observed, that the testator, 
under the direction as to his fiiture contracts for purchases, 
€(»iceivf d his trustees would be legally seised according to 
the uses of his will : — that as he had not the power to 
make such disposition, the heir took those estates that 

* 29 C. S. c. 3. pea], 1 Dow's P. C. 249. Rendlesham 

** ISVes. 209. Affirmeil on ap- y. Woodford. 
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could not pass by the will ; but that the testator, not being CUia*. If. 
awaieof tliis, gave conaderable interests to his heir, but ^^ 
gave those interests under the conception that the whob ^^'^''^j^ 

property and arrangement were subject to his control; 

and that upon this ground the principle of election most 
prevail* 

Electbn is also applicable to juroperty in Scotland as Cases illus- 
weU as in England. If therefore a person possessing estates election as 
in Soodaml and also in England^ or in parts subject to ^PP^^^^^e 
the Englidi laws, dispose of the former in favour of some in Scot- 
third person, and of the latter in favomr of his heir; and ^^"^* 
pKnride that eertinn incumbrances to which the Scotch 
estates are liable shall be borne by the other estates ; and 
the deed of disposition by reason of its testamentary 
nature is ci^iable of being reduced by the heir so fiur as it 
affects the Scotch estates : if the heir avail himself of his 
power to set the deed aside, he will not be snffisred to take 
the estates ^vised to him, without at least making com- 
pensation th^eout to the disappointed devisee of the Scotch 
estates according to the value thereof. ^ 

So if a testator, by a duty Rested will, devises freehold 
estates in England and Scotland in such manner as that 
the heir at law is entitled to take a partial interest therein ; 
and the will not being competent to pass the lands in 
Scotland, which are not devisable, but capable of convey- 
ance by deed only, they in consequence descend upon the 
heir; to a case so circumstanced the doctrine of election is 
applicable. 

Therefoie where a testator devised and bequeathed all 
his freehold, copyhold, and leasehold estates situate in 
England and Scotland, and all his personal estate^ to 
trustees, upon trust to be sold at the expiration of three 
years from hts decease; and directed the produce to be 
divided equally between his nephews and nieces, one of 

* See Gainer v, Cunningham, ment is attempted to be given of 

stated in iBligh'sP. C.27. which that doctrine in the law of Scot- 

seems to warrant the principle land which corresponds with our 

laid down in the text. And see doctrine of election, 
the Appendix, infra, where a state- 
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Cn^r. II. which nieces was his heiress by the law of Scotland of all 

Flection m 

Considered ^'^ heritable property in that country^ and a feme covert ; 

in appUca-- and the will was not competent to pass such of the testator's 

' real estates as were situate in Scotland, which accordingly 

descended upon his heiress : on the question whether the 
heiress should be permitted to take the heritable property, 
and also a share in the testator's other real and personal 
estates as one of his nieces, it was held she should elect 
between them : and the Master of the Rolls in the course* 
of his judgment said, that as to the law of England, a will 
of land in Scotland must be held analogous to that of copy- 
hold estate in England, and was equally to be read against 
the heir: — that it was said, a will of copyhold estate might 
have some effect in that court upon the copyhold, that was,' 
if there was a previous surrender ; but that then the estate 
did not pass by the will, which operated only as a de« 
claration of tlie use; in which respect there was no 
difference between a copyhold and land in Scotland ; for 
that if in Scotland there was a conveyance previously 
executed according to the proper feudal forms, the party 
might by will declare the use and trust to which it should 
enure. ^ 

Marital And in this case it was held, that the marital rights of 

rights of ^ijg husband, who took no benefit under the will, could 

husband , . . 

not affecte^l not be affected by the wife's election. 

efectioL' ^' Where both subjects of election have consisted of 

Where both personal estate. 

*"^*^^ ®^ The doctrine of election applies in the case of personal 

ha^econ- legacies. — If a specific thing belonging to one of the 

personal legatees is by the will given to another person, the legatee 

estate. cannot hold both ; he must make himself competent to 

j^ljJ^P^® take the legacy by giving up that specific thing. * 

If a legatee The foregoing inquiry is exemplified by a case where a 

by insistJDg husband bequeathed the use of jewels to his wife during 

mandcon- widowliood, then over, and also pecuniary legacies and 

* Brodie v. Barry, 2 Ves. & Bea. • See 2 Ves. Jun. 697. in Wilson 

127.; and see Ker v. Wauchope, v. Lord Jo'hn Townshend. 
1 Bligh's P.O. 1., and Appendix, 
infra. 
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^oersonal chattdls; and she afterwards claimed the leweb C^bap. ii. 

. JElection. 

under a settlement which entitled her to them absolutely : considered 
it was held that if she insisted on her claim, she must MappUca- 
relinquish her legacies under the will/ 

Where a particular thing is bequeathed in discharge of ^^^^rcan 
a demand, the party insisting on his demand will be de- claim 
creed to wave not only that particular thing, but all benefit underft. 
which he claimed under the whole will. 

For where a father, upon his daughter's marriage, gave 
a bond to leave 5,000/. amongst her younger children, 
and by will created a term in trustees out of his real estates, 
in trust to apply the rents for the maintenance of his 
daughter's children till of age, and gave his personal estate 
in trust that the produce thereof might be paid to his wife 
-for life, and after her death that 1,500/. might be paid to 
A., one of the daughters of his daughter, and 8,500/. 
•among her other younger children as she should appoint, 
if no appointment then equally between them ; and de- 
clared that the lesracies should be in full satisfaction of the 
bond : upon a bill brought by one of the daughters to have 
her share as well out of the trust of the term as of the 
-5,000/., it was decreed she might elect to claim either 
under the will or bond, but that if she claimed under the 
latter, she must take no benefit under the former.^ 

And though a person dispose of the property of another a case of 
under the mistaken impression of its belonging to himself, election 
yet if he gives the true owner some other benefit, it will be raised, 
incumbent on him to give up his own property if he takes ^o"frt\M)f 
what is given to him. tiie person 

Therefore where a daughter was entided, as well in her ^^^ be^al^I 
own right as the administratrix of a deceased sister, to a posed of by 
share in the sum of 5,000/., which by virtue of the articles 
•made on her father's marriage was agreed to be laid out in 
land ; and he by his will gave her 6,000/. : the Lord Chan- 
cellor held that she could not be allowed to claim under 

^ Hilling V. Dacres, cited in East This case is in strictness one of 
V. Cook, 2 Ves. sen. 51. satisfaction; as to which see infra, 

« Graves v. Boyle, 1 Atk. 509. Chap. VI. 
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the articles and will both, but must make her electioii 
whidi she would abide by ; for that it appeared expressly 
by the testator^s will, that he had considered the S^OOOL as 
part of his personal estate; in which indeed he had been 
mistaken, but that sudi mistake could make no difference : 
— • that it was sufficient to say, the testator oonssidered the 
5,000/. as part of bis personal estate, out of which the 
daughter was to have satis&ction for her legacy of 6,000/. ; 
and therefore she could not claim the 6,000/. and her 
interest in the 5,000/. likewise. ^ 

If a person, having a power to appoint by his will a 
money fund amongst a class of persons, to which they are 
entitled in default of any appointment being made, executes 
an appointment not warranted by the power, which is con* 
sequently void, but bequeaths legacies to the persons en- 
titled to share the fund ; they cannot take both their shares 
in the fund in opposition to the defective appointment, and 
also their legacies, but must elect between them. 

Th^efore where a testator, having power to appoint by 
his will a sum of 3,000/* among his children, which in de- 
fault of appointment was to be equally shared between them, 
and having five children and several grand-K^hildren, ap- 
pointed the sum wholly amongst the grand-children, which 
appointment was consequently void, but by the same will 
gave a legacy to each (^ his children; -^ on the question 
whether the children must elect between the 3,000/. and the 
legacies bequeathed to them by the will, they were decreed 
to do so, though it was objected that the moment the will 
was executed, the instrument creating the power gave the 
title, and therefore the children by claiming both interests 
did not defeat the will, which was a mere nomination of 
parties. * 

And here may be added the principles deducible &om a 
very recent case J, and which seem fully to warrant this 

* Walpole V. Lord Conway, * Whistler v. Webster, 2 Ves. 

Barnard. 15 J. See also the same jun. 367. Sug. Pow. 384.; andsee 

principle recognized in Llewellyn Wollen v. Tanner, 5 Ves. 218. 

V. Mack worth, Barnard. 450. j Hume v. Rundell, 2 Sim. & 

Stu. 174. 
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proposition : —-that if & testftlor Mpoints A suifi of money ^"Ar* IL 
among his childifen in pursnance of a power for thttt pur*- cmuUereii 
pose, and directs that the annual produce of their r^epec- '? ^ppfica^ 
tive shares shall, until Hie same beoome Vested^ be appUed -..^..^ 
for their ttiaintehance and education; and sUch diredtion 
given respecting the annual produce proves not to be 
sustainable t and the testator gives the person, who would 
alone be benefited by the Withholding of maintenance, 
some free disposable property i these circumstances present 
a case of election, and such person will not be permitted 
to take under the will without confirming it. 

If a husband by his will assumes to dispose of a chose A wife may 
in action belonging to his wife, withoiit having previously efe^on in 
reduced the same into possession, and bequeaths some conae- 
benefits to her, she must elect to take either under or her chose la 
against the will. f<^^'o« »»*^- 

^ . ing been 

Thus where a testatrix bequeathed a legacy of 600/. to disposed of 
a feme-covert, to be paid within twelve months after the ^^" ^^ 
testatrix's decease ; and above a year after her deaths the 
legacy not having been then paid, the legatee's husband by 
his will disposed of the legacy to his wife for life, and after 
her decease to her children^ and also gave her another in- 
considerable benefit ; ^nd the acts done by the husband 
touching the 600/. were held insufficient to reduce the 
same into possession; the case was considered as one of 
election ; and it was declared that the legatee was not en- 
titled to any benefit under her husband's will, she having 
elected to take against it. ^ 

If a testator makes his will under a mistake, as if, for Case of 
instance, he proceeds under the impression of having pro- l^i^^g '^" 
vided by virtue of some prior instrument an absolute from a mis- 

talc en im— 

specific sum for each of his daughters, and on the faith of pression in 
that proceeds to distribute the rest of his property; if any the author 
daughter insists that he has made that provision, and that 
another daughter is not entitled to such specific sum under 

^ Blount V. Bestland, 5 Ves. 515. « 
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CffAP. II. it, she must relinquish what the will gives her,: ^^ order to 

consid^ed Compensate the loss sustained by the other daughter. * 

in appiica- The next cited case upon the doctrine ;under discussion 

tton to wills* 

is verj important, on account of the information afforded 

^J^^* by it how far a case of election .may be raised through the 
bilityof intervention of parol evidence. The deduction from it 
drace^" .seems to warrant the conclusion, that where a testator uses 
make out a words of general description in his will, as " my personal 
election. estate," parol evidence may, under certain circumstances, 
be admitted to show, that under those words he intended 
to embrace property not strictly his own. 

The case aUuded to was this : a feme at the time of her 
marriage was, among ether things, entitled, as residuary 
legatee of a deceased aunt, to a mortgage for 2,600/., 
another for 250/., and to several leasehold houses; and 
after her marriage the husband received the rents of the 
mortgaged property, accounting for the $ame to the mort- 
gagors, after deducting the interest, and also granted leases 
of the leasehold houses, in. some instances granting the 
whole term, in others leaving a reversion; as to some 
executing actual leases, as to others only agreements for 
leases: and the husband by his will, after making con- 
siderable provision for his wife, directed the residue of bis 
real and personal estate to be converted into money upon 
certain . trusts : and after his death a paper writing was 
found with his will, containing a statement of his property, 
wherein he included the mortgages and leaseholds of the 
wife: — one of the points of the case was, whether by the 
words, ^^ my personal estate," the testator could be held to 
have intended to pass the above property of his wife, and 
so raise a case of election, which depended upon the ad- 
missibility of the written paper as evidence: and the Lord 
Chancellor observed, that after the case of Ptdteney v. Lord 
Darlington "™, and what Lord Chief Justice De Grey, Baroa 

* Vane v. Lord Dungannon, cited 3 Ves. 521. in Hinchcliflfe v. 
sScho. & Lef. 117. 129. Hinchcliffe, and sVes. 514.iaPole 

■ Reg. Lib. A. 1773. (o, 710. v. Lord Soiners. 
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Eyre and Lord Alvanley ° had said, he did not think him- Chai. II. 
self at liberty to reject the paper as evidence; and that it considered 
was with great satisfaction on receiving it he found, that it "? '^ ^^^ 

was evidence co-temporary with the will, which left as little 

to hazard as could be in such a sort of case : -— that it 
might l)e stated as a fact, that the moment the testator 
made his will, he sat down to state the efiect of it.^ 

In a case much anterior in point of time to that last 
cited it was held, that for the purpose of raising a case of 
election by will, the testator's intention must appear from 
sometbiog contained in the will, and could not be shown 
from evidence dehors the will. ^ 

Therefore where a testator having suffered a recovery of 
a manor, to a part of which he was in fact only entided^ 
afterwards by his will devised in general terms all his real 
and personal estate to trustees : on the question whether 
the testator's supposition that he was entitled to the whole 
manor, which was proved by the evidence, was suiRcient to 
put certain legatees under the will to election, it waa 
decided not to be so, the Court observing, that the argu- 
ment in Ncn/s v. Mardaunt% and the whole sui^ of cases 
upon this subject, had turned upon the expressions of the 
will,' 



Upon the subject of evidence it may be added, that in Parol 
PtMenejf v. Lord Darlir^ion *, the rent^-rolls of General fj^J^yl^ 
Fulteney were given in evidence to show he treated an to explain 
estate tail as his own. In Doe v. Chichester \ where most ^p^ ^^ 
of the cases respecting the admission of parol evidence to & latent 
enlarge the terras of a will were gone into, it was decided, exists, 
that, unless in cases where there is a latent ambiguity, 
parol or extrinsic evidence is not admissible to explain 
a will. 

* S Ves. 550. in Hinchclifie v. « Supra^ page 200. 
Hmchcliffe. ' Stratton v. BeBt» l Ves. jun. 

• Druce v. Denison, 6Vet.S85. 285. 

See further as to evidence, Hinch- • See accord. 6 Ves. 314. in 

cWd v. Hinchcli^, 3 Ves; 516.; Pole v. Lord Soiners. But see 

Eden V. Smith, 5 Ves. 341. Lord Eldon's obiervation», ibid 

^ But see Car v. Ellison, 3 Atk. 3S2. 

73. « 4Dow*sP.C.65. 
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Cha?. II. IV. Consideration of cases arisinir under wiUs whereiiE 
conmdered the doctrine of election has been held not to apply, and of 
'? ''/^P'j^ cases forming exceptions to the doctrine. 

If a testator by his will devises real estate to another \n 

herein the ©'^^'^cise of a power given to him for that purpose, and the 
doctrine has execution of the power proves invalid by reason of the tes-* 
ini^plica- tator's infancy, and the testator bequeaths a legacy to the 
hie, and person upon whom the estate descends in consequence of 
ingezcep. the execution of such power not being sustainable; the 
tiona to the Watee will not be oblii?ed to elect between the estate so 

doctrine. ^ ° 

descended to him and the legacy, but will be entitled to 
both. 
Case of This was one of the points decided by the case of Hearle 

prevented V* Greenbank "^ s there a testator devised his real estate to 
being rais^ trustees, in trust for the separate use of his daughter A., a 
testator's feme covert, for life, remainder in trust for such purposes 
"^^"^^ as she by deed or writing executed in the presence of three 
or more witnesses should appoint. A. being under twenty- 
one^ but above seventeen, by her will, assuming to execute 
her power, gave to her daughter B., an infant, 8,0002., to 
be paid at twenty-one^ but if she died before that age^ 
without leaving issue, then over, and gave the residue of 
her real and personal estate to the plaintiffs absolutely: 
and it was insisted, that if the execution of die power was 
void, (as it was determined to be,) by reason of A.'s in- 
fancy, in which case the real estate would descend upon B» 
the legatee of the 8,000/. as heiress at law, yet that B. 
should not take both the estate and the legacy, but must 
elect between the two interests ; and that though the will 
could not be read as a will, yet it might be read so far as 
to show the intention of A. that Bb should not have both 
the 8,000/. and the real estate : but the Lord Chancellor 
was of opinion, that the in&nt B. was not compellable to 
make her election, for that the will being void as to the 
real estate, there was no instance where an infant had in 
such case been compelled to make an election; and that 
there was properly no will at all as to lands. 

* 3 Atk. 695. 1 Ve8. sen. S98. 
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It iras of coarse competent to the testatrix ia the last^ Cbaj^D^ 
mentioiied case to have annexed an express condition to ammimt/ 
the ieeaey^ and thereby created a case of election, had she *»<9!P^ 
ao thought fit * ZT^ 

A ibrtber deduction afforded by this case is, that if a Where • ^ 
testator disposes of the estate of another by a will not suffi- |^t°^lb^ 
cient to pass land, and bequeaths a I^acy to the owner oondttidtk' - 
of that estate, without expressing that the same is given t^n aom 
iqpon the condition of his acquiescence in the dispositions ^ promote 
of the will; the Court will not raise such condition by im* election, 
plication.^ 

These propositions therefore follow ; — that if a pecuniary when mt 
legacy is bequeathe^ by an unattested will, under an ex- ^||^^|| |^ 
press ccxidition to ^ve up a real estate by that unattested raised by a 
will attempted to be disposed o^ this constitutes a case of i^acy. 
elecdoD, dnce the legatee cannot take the legacy without 
complying with the express condition*: hut that if there WheMMC 
be nothing in such will save a mere devise of real estate^ 
the will is not capable of being read as to that part; and 
unless according to an express condition the legacy be 
pyr&h 90 that the testator said expressly the I^atee should 
not take unless that condition was complied with, this is 
not a case of election.' 

And where a testator devised all his freehold and copy- No case of 
hold estates, in default of issue male^ to his two daughters ^enbedJ^ 
A. and B., and all other daughters he might thereafter anuncondi. 
have as tenants in common in fee ; and afterwards, having g^^ ^ 
had another daughter C^ made a second will, whereby he 
devised all his freehold and copyhold estates between the 
said A. and B. only, and bequeathed a l^;acy of 15,000£» 
to his said daughter C.^ but died without haying executed 
snch second will, which however was afterwards proved in 
the ecclesiastical court as a testamentary paper: — one of 
^ questions being whether C. should be at liberty to 

^ Sae aeoord Bou^ton y. Boughton, l Ves. sen. 18. ; and 
Boughton, supra, page 210. supra, page 210. 

" See supra, page 909, sia ' See s Ves. 497. in Sheddofl v. 

" See accord. Boughton v. Goodrich. 

S 2 
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CicakIL claim the 15,000/. under the second will, and at the same 
amsidered ^^^^ ^^^ ^^^ estate in opposition to it, or must elect; the 
m appiica* Master of the Rolls held she could not be put to her elec- 
. tion. And he observed, that the cases which had been 
cited, {Hearle v. Greenbank\ and Boughion v. Boughton \) 
were certainly great authorities ; but that he must confess 
he should have had great difficulty in making the same, 
distinctions, if they had come before him : — that they had 
said, you shall not look into a will unattested, so as to raise 
the condition which would be implied from the devise, if it 
had appeared ; but that if you give a legacy on condition 
that the legatee shall himself give the lands, then he must 
• elect: — that however he was bound by the force of those 
authorities to take no notice whatever of the unattested will, 
so &r as it related to the freehold estates.^ 
. This last case was followed by Lord Eldon C. in Shed* 
don V. Goodrich % where a testator by his will, attested by 
three witnesses, directed the sale of his real and personal 
estate for certain purposes, but the will was held not to 
have so changed the nature of the real estate as to convert 
it out and out; and the testator afterwards made a codicil 
to his will, attested by two witnesses only, and not com- 
petent therefore to pass the surplus interest in the real 
estate, but from which it appeared he meant to dispose 
both of his real and personal estate among his children : — 
and these instruments were held not to raise a case of elec-* 
tion on the part of the hein 
Acoodition And the Court will not infer a condition so as to put the 
inferred ^^^^ ^^ election from conjecture only, nor unless the worda 
from con- {j^ stronfif enouffh to raise such condition. 

jectiirey so r? o 

as to put • Thus where a testator, by a will attested by two wit- 

d«:do'^^ nesses only, devised to trustees certain properly in the 

East Indies, (which was ascertained to be of the nature of 

fee simple, and therefore not enable of being devised by 

* Supra, page 226. n. (4.) [5th ed.]; see also same 

* Supra, page 210. cases cited 8 Ves. 492. 
^ Gary v. Askew, 1 Cox's Ch. « 8 Ves, 481. 

Ca. 241.; and see 2Bro. C. C. SB. 
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n will so attested,) upon trust to discharge all just demands CHAr. If. 
against him, and to pay a legacy of 1 OOZ. ; aiid then gave con^^ed 
the residue of his property to his mother, and afterwards "f appUco' 
died, leaving his mother and the plaintiff his heir at law __ 
surviving: and the mother by her will, not attested to pass 
freehold estates, gave to the plaintiff 1,000/., and also took 
upon her to devise to him the property she took under her 
son's will I and the plaintiff by a bill against her executors 
prayed an account of the rents and profits received by his 
mother during her life, or by the defendants since her de- 
cease, and also for the 1,000/. legacy: one of the questions 
being whether he was entitled to the legacy, and also to 
the estate; the Master of the Rolls, after observing it had 
been decided in several cases that a will executed by two 
witnesses only was not sufficient to put the heir to his 
election, said, that there was not enough expressed in 
the will to clothe the gift with any condition, and that he 
therefore felt himself unable to decide against the plain- 
tiff.** 

From the foregoing cases then it appears evident) that Deduction. 
if a man executes a will in the presence of two witnesses '**™ ^^"'®'" 
only, and devises his real estate from his heir at law, and 
the personal estate to his heir at law, and the will is good 
as to the personal estate, but void as to the real ; the de- 
visee of the real estate cannot compel the heir at law to' 
make good the devise thereof before entitling himself to 
the personal legacy, there being no will of real estate for 
want of the ceremonies required by the statute of frauds % 
and there being no words of condition in the will to put 
the heir to his election.' 

A distinction must however be observed between cases Distinction- 
of election, and those depending upon the performance of ^^^^ 
condition^ precedent; which, though they at first sight election, 

. I 1 1 r ^ ■ zndi those 

bear a strong resemblance to the former, yet on examma-' depending 
tion will be found not to involve the doctrine of election. "po" P«'- . 

formance of ^ 
conditions 

* Gardiner v. Fell, 1 Jac. & Walk. ^ Per Lord Hardwicke in Hearle precedent. 
22. V. Greenbank, 5 Atk. 715. 

• 29 C. 2. c. 3. 

2 3 
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ChJmp, IL To tfae latter class belongs the case of Baundel v. Cut^ 
^^ed ^^'^ There A., being seised in fee of certain estates, and 
ni qgpUca- tenant for life of other estates, with remainder, after certain 
^^J^ ' intermediate limitations which failed taking effect, to B. in 
tail, and being desirous that all the estates should go to* 
gether, devised them to trustees, to be by them conveyed 
to other trustees, to the use of B. for Ufe, remainder to 
', his first and other sons in tail, remainders over; and ex^ 

pressed the devise to be upon condition that 6. should 
within six months suffer a recovery of and bar the remain- 
ders in the estates whereof he was tenant in tail^ and con- 
vey them to such uses as were declared by the testator of 
his own estates, and of which no conveyance was to be 
made before B. had suffered the recovery ; and in de&ult 
of his doing so, to convey the latter estates over to others. 
Upon the testator's death, B« did various acts indicative 
of an election to acquiesce in the dispositicms contaitied in 
A*'8 will, and made preparations for suffering the recovery, 
' but died before the same was completed : and the Master 
of the Rolls thought it not accurate to call the Case one of 
election : — that die material quesd<m was, whether B* had 
done all the acts he must do in order to entitle himself to 
A.'s estates : — that he would not say it was absolutely ne- 
cessary a recovery should be suffered, but that B. ought to 
have obtained such an interest in his own estates as he 
could convey, which had not been done. 
CaMsform- Though the rule of not claiming by one part of a will 
tr^ns to^^e in contradiction to another be a true one, yet it has its 
doctrine, exceptions ; for several cases have been, and several more 
may be, in which a man by his will shall give a child, or 
other person, a l^acy or portion in lieu and satis&ctioa of 
particular thirds expressed^ which shall not exclude him from 
another benefit, though it may happen to be contrary to 
the will ; for the Court will not construe it as meant in 
lieu of every thing else, when he has said a particular 
thing. ^ 

• 2 Bro; C.C. 67.; and see Tay- ^ Per Lord Hardwicke in East 
lor V. Popham, 1 Bro. C. C. 167. ; v. Cook, 2 Ves. aen. 35. 
Simpson v. Vickers, 14 Ves. S41. 



tV COUnTS OF EQUITY* SAI 

» 

And where it may be collected from the whole tenor Cha». IT. 
of the will that tlie testator did not intend to exclude the cgn^uier^ 
devisee, claiming a right contrary to the letter of the will, *? ''^'''^j^ 
from any other benefit under it, he will not be put to -t v^ . ♦ 
his election. f^^^ 

As where a testator purposed to carry into execution will not be^ 
his father-in-law's will, but mistaking it did not; and ^J^^^ 
gave the plaintiff 500/. only, where the father-in-law in* appureot 
tended he should have 1,000/.: the plaintiff was decreed *"*""*•*■• 
the 1,000/., and not excluded from any other legacy given 
him by the will. ^ 

So if a testator expresses what shall be the consequence Nor if the 
of a devisee's disputing a particular part of the will, and ^ug'^^^ 
what loss shall be sustained'; he shall sustain that loss and disputing 
no other, and may take another gift under the same will. pointed out. 

As where a testator, being seised for life of one estate, 
with remainder to his first and other sons in tail^ and in 
fee of another estate, and having four sons, A. B. C. and 
D*, devised the fee-estate to B., and the life-estate to C. and 
D.; and noticed, that if he had no power to devise the 
life-estate in the manner he had done, then the share of 
2,000/. mentioned in his marriage settlement, and by his 
will left to B., mi]i»t go to C. and D. : in this case, the 
testator himself having annexed the condition, there was no 
occasion for the law to imply any other. ^ 

And if a man devises lands or money to his wife in lieir 
of dower, she shall not have both, but may take any other . 
benefit given her by the will..*^ 

Another exception is, where a devisee does not disturbv Nor where 
the devise in toto, but only daims an excrescent interest doeinet 
out of the estate for a time» and then sufiers it to so ac« disturb will 

o in toto. 

■ East V.Cook, ibid. 30^ And quence-of hot complying with the 

see Vern. & Scriv. 55. in Stewart condition imposed by the will, the 

V. H6nry. Court cannot enforce the condi- 

J Bor V. Bor, 7 Bro. P. C. [ed. tion by enlarging the forfeiture. 

Toml.] 165.; and see Vern. & See l4Ves.582y 583. in Garrickv.. 

Scriy. 54. And Lord Eldon C. has Lord Camden ; and see Tucker v... 

said, that where a testator expressly Sanger, 1 M'Clel. 424. 

states what shall be the conse- ^ See Vern. & Scriv. supra. 

ft 4 
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oording to the disposition made Aefeof by the witt. Aff 
where a widow claimed dower out of the very estate of 
which a remainder was limited to her, she was allowed to 
doit-* 

Though the claim by a legatee to two or more benefits 
under a will may be contradictory to some part thereoi, 
yet it does not necessarily follow that such claim will raise 
a case of election. 

Therefore where a testator bequeathed to his wife all 
jewels, plate, and iurniture, and devised all his real and 
chattel estate, subject to two annuities to his wife, in trust 
to be sold, and his debts paid thereout ; and bequeathed 
all the residue of his estate to his children, and declared 
his intent to be that his personal estate so given to his 
children should be exempt from payment of debts ; and 
the real and chattel estate not b^g sufficient to pay all the 
debts and the two annuities, the wife insbted that the 
personal estate should be liable to make up the annuities : 
the Court held, that although it was phdnly intended the 
personal estate should be exempt, yet that her claim there- 
. upon was not such a contradiction of the will as should de- 
feat her of her legacies : •— that the intention was, she 
should have the annuities, as well as that the personal 
estate should be exempt; and that she might insist on the 
subjection of the personal estate to debts without such a 
contradicting of the wilL ^ 

If a person be entitled to an estate not well devised 
from him by will, and by the same will has a legacy be- 
queathed to him, which, he being a minor, a power is given 
to a trustee to receive for him, and it is accordingly paid 
to the trustee^ by whose failure it is afterwards lost, and 
the legatee receives no satisfaction for it ; Lord Hardwicke 
said, he would never carry the rule in Nqys v. Mordaunt " 
to the extent as to put the legatee to make his election, 



^ Incledon v. Northcote, 5 Atk. " Huggins v. Alexander^ cited 
450. 436.; and see Vern. & Scriv. 2 Ves. sen. 51. in East v. Cook» 
55. and infra. " Supra, page 200. 
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merely because the trustee recMved the legacy for liim ^'^J*'^:\ 
during his mmority. ^ o(mii(i^<»f ' 

Neither will a person be compelled to make an election, ^ ''^^ ..:^> 

unless the mtention of the party creatmg the election be 

sufficiently made out ; for there never can be a case of ^^j^^J^ 
election but upon a presumed intention of the testator. ^ only tie- - 

So that where a testator bequeathed an annuity of SOL ^|^^^!^a 
to his housekeeper for life; and reciting that he was in- sum<^l»*« 
debted to her in 500/., directed the same to be paid out of 
his real and personal estate ; but it appeared that a larger 
sum was due to her, and that the testator had miscalculated 
the amount: on the question whether the l^atee must 
elect between the legacy and debt, she was held not bound 
to do so, the Master of the Rolls observing, that the intent 
of the testator was, not to make a composition of a debt he 
owed her, nor to give part in lieu of the whole of it, but 
to pay her the whole debt besides the 50/. annuity. And 
he distinguished the case from that of Jenkins r* Jenkins % 
by stating that in the latter the Court went on the circum- 
stance that the testator, knowing what he owed, made a 
composition with his son. ' 

And where a husband upon his marriage executed a 
bond to trustees, conditioned for the payment of 2,000/; 
within three months after his decease, in trust to place the 
same out at interest for the benefit of the children of the 
marriage, if any, and if there were no children, or none 
living at his death, in trust, as to the principal sum, for the 
sole benefit of the wife; and by. his will gave all his real 
and personal estate to trustees, in trust to pay the annual 
rents and profits thereof to his wife for life; and there was 
no issue of the marriage : on the question whether she 
should be put to an election between the sum. secured by 
bond and heir life estate, it was decreed she should take 
both. • 

* See S Ves. sen. 607. in Moore « Supra, page 208. 

V. Moore. ' Clarke v. Guise, 2 Ves. sen. 

9 See Baugh v. Read, 5 Bro. C. 617. 

C. 191.; 1 Ves. jun. 257.; ibid. 557. * Forsyth v. Grant, 5 Bro. C. C. 

in Crosbie v. Murray. 842. 
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Also to constitute a case of election) the testator's in- 
tention must be clear, and not left to result from loose 
words or expressions made use of by him. 

Therefore where a testator devised all his freehold anci 
copyhold estates situate in A. B* C. and D., (which copy- 
holds he had surrendered to the use of his will,) to trustees, 
in trust for his wife for life^ remainders over; and at the 
time of his death was seised of a copyhold estate at A., and 
a moiety of an estate at B*, his wife being entitled to the 
other moiety, who was also seised of two copyhold estates 
in C. and D., where the testator had no property, but the 
testator did not surrender any of his wife's copyholds : 
this case was held not sufficiently strong to put the wife to 
an election either to abide entirely by the will, or take 
nothing under it. ^ 

And it seem% that a mere recital, without more, of pro- 
perty belonging to a certain individual named, which is not 
founded upon fact, will not 'amount to a gif);, nor demon- 
stration of an intention to give, nor give rise to a case of 
election: — but the circumstance of a condition being ex* 
pressed with reference to one individual, and not to another^ 
is said not to constitute sufficient proof of there being no 
intention to rmse a case of election. * 

The necessity there is that a clear manifest declaration 
of intention should be indicated on the part of a testator, 
in order to raise a case of election, was strongly exempli- 
fied in the recent case oiRand^e v. Partyns. ^ 

There A., being seised of the manor and estate of B., on 
his second marriage conveyed the estate, without mention- 
ing the manor, to the use of himself for life, remainder, as 
to part, to trustees for 99 years, remainder to trustees for 
500 years, remainder, as to the whole, to the first and other 
sons of the marriage in tail male, remainders over, rever- 
si(m to himself in fee. There was issue of the marriage, 
of which C, the plaintifi^s father, Was the eldest son. A. 

* Read v. Crop, I Bro. C.C. 492. " 6 Dow's P. C. 149. 
« See 18 Ves. 39. 41. ia Dash- 
wQod V. Peyton. 
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irfkerwards' made bis will, whereby he devised his manors cAay. ip. 
lands and hereditaments in B. &c. to trustees for 99 years, cmndm^ 
remainder to said C. for life, with power of jointming, re* *^ oppNea- 
mainder to traslees to preserve remainder to his first and ^ 
other sons in tail, remainders over. The trusts of the 99 
years' term the testator dedared to be, for laying out the 
tents, first, in the maintenance and education of his sons 
during minority, and then in the purchase of lands. He 
then directed, that such of his tenants at B. &c. as brought 
him boon-coals should pay so much a load in lieu 
thereof, and gave other directions, whence it might be 
implied he meant to devise a present interest in the B. 
estate, and to raise a case of election between the settle* 
ment and will; but he expressly ratified the settlement, 
and every thing therein contained. Upon the case being 
brought before the House of Lords on an appeal from the 
decree of the Lord Chancellor, who had decided that no 
case of election was raised, his Lordship, in die course of 
delivering the judgment of die House confirming his de- 
cree^ said ; — that the utmost construction diat could be 
given to the will, prima &cie, was^ that the testator meant 
to dispose of such estates at B. as were his own, which 
were only the manor and reversion ; and that it was not 
to be supposed a testator meant to dispose of that which 
was not his own :-^that the question came to this, whether 
it was just reasonii^ to say, that there was that clear mani- 
fest declaration of intention which raised a case of election : 
— that it was unqnetticmable that i^ by the words describ- 
ing the premises, the testator intended to devise a present 
interest in the premises in which C. had an estate tail j that 
amounted to a case of election : — that his opinion however 
was, that when a testator expressly confirmed a settiement, 
and every thing therein contained, you cannot, as against 
that express declaration, take it by conjecture, call it de* 
nonstration plain, or necessary implication, or what you 
will, but still only conjecture, that he did not mean to con- 
firm : — that it was difiicult in any case to apply the doc- 
trine of election wher« the testator had some present interest 
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i^MKf* IL igt the estate disposed of, though it might not be entirefy 

considered ^^5 own: — that in the case before the House, the- testator 

inappUca- jjaj ^ present interest; he had a manor, in which, for any 

„ thing that appeared, he had the entire fee; and he ha^ 

expressly confirmed the settlement in all its parts. 

It is observable, that the strong point of difierence be- 
tween the case last cited and that of Blake v. Bunbury^ 
seems to consist in the circumstance^ that in the latter the 
testator confirmed the settlement so far only as related to 
the younger children; while in the former, as we ha^e 
seen, he confirmed it in* all respects. 

We have already seen ', that if a testator having power 
to appoint a fund makes an invalid appointment thereof^ 
but gives some benefits to the persons entided to the fund 
' in default of appointment, a case of election will be raised. 
Where a But where A., having power to appoint an estate among 

tion wiU ' ^is children by deed or will, executed in the presence of 
^°V^ two witnesses, devised the same, (after subjecting it with 
an infonnal Other property to two annuities, and the payment of bis 
appoint- debts,) and all other real estates to the use of his son B. for 
life, remainder to trustees to preserve, remainder to the 
sons of the body of the said B. in tiul general, remainder 
Co the daughters in tail general, remainder, as to part, to 
the use of the plainti£P, one of his daughters, in fee; and 
bequeathed the residue of his personalty to the said B., 
who after his father's death suffered a recovery of the 
estate, and subsequently devised the same, subject to the 
annuities, to the defendant in fee, and died unmarried : it 
having been decided that the plaintiff took no estate under 
the will of the said A., a question- arose whether B. having 
taken both real and personal estate under his lather's will, 
and also the above estate for want of a due execution of 
the power, satis&ction ought to be made to the plaintifi^out 
of the personal estate for the disappointment she experi- 
enced in not having the estate devised to her: and the 
Lord Chancellor said, he did not think it within the rule^ 

''Supra, pfige 214.; and see « See supra, page 222. 
«Dow*8p*C. 187. 
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beoause be took this to be an appointment that was disap- CkA^ it\ 
pointed: — that it was a good appointment with respect to ^^J^ 
the annuities, and being an appointment to one purpose, he *» ofpUeu* ' 
eoold not construe it a disappointed devise as to another: ^ -^ 
— that it was not the case where one person devising to 
A. and B^ and B. defeating the devise to A. w^s obliged 
to make satisfiu^tion.^ 

The doctrine of election can never be applied but where^ A free fund 
if an election is made contrary to the will, the interest that ^^J^^ 
would pass by the will can be laid hold of to compensate istence of 
for what is taken away ; therefore in all cases there must 



be some free di^x>sable property given to the person, 
which can be made a compensation for what the testator 
fakes away.* 

This is shown by a case where a father had the power 
of appointing trust funds among his children, and in exe- 
cuting his power by will made such an appointment as the 
power did not warrant; and one of the questions was, wh^ 
ther those taking under the appointment could not be pre- 
cluded from disputing any part of it by an application ct 
the doctrine of election ; but the same was held not to 
iqpply,. inasmuch as no part of the testator's property was 
comprised in the will but that which he had power to 
distribttto** 

It may be proper to notice^ that if a case of election is wui of 
attempted to be raised upon the will of a feme-covert, dis- ^^^ 
posing either of her separate properQr, or of that which is upon which 
not separate, such will it seems cannot be read, unless eiecdonis 
firsts proved in the ecclesiastical court, and in the latter ati^pted 

tobenuaedf 

case with the assent of the husband. whenneoc 

For where a feme^covert, being entitled to a sum of SOOL ^'^^^ 
bank annuities to her separate use^ bequeathed 400/. part 
thereof to the plaintifl^ together with a diamond ring, and 
the residue to her husband; and supposing herself to have 
a disposing power over another sum of 500/. which had 

' Robinson v. Hardoastle, 3 Bro. ' See 2 Yes. jun. 350. in Bristow 
C. C. 22. 344. V. Warde. 

Bristow V. Warde, ibid. 336L 
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Chaf. IL been bequeathed to her» but not to hel: separate use, 
^^^^^ she by codicil gave 50/. part thereof to a brother^ 250A 
m appiica^ Other part to her husband, and the remaining 200/» to the 
^* ^*^"'*' ^ plaintiBv who brought a bill against the husband praying a 
transfer of the 400/. annuities, and payment of the legacy 
of 20O/. and delivery of the ring; and an administratioti 
for the purposes of the suit had been granted of the wife's 
will: — on a question being made for the plaintifi^ whe- 
ther, as the husband had become entitled to 100/. part of 
the sum of 500/* annuities, he could take that unless be 
would give up the ring, or make compensation out of die 
100/» ; the Lord Chancellori after observing that be coukl 
not decide a question npon the will of a married woman as 
to separate property unless that will was proved in the 
commons, nor as to property not separate without the 
assent of her husband, said, that the letters of administra* 
tion gave no power to make an order as to any thing that 
waa.not proved as s^arate prcqperty, and that the will n 
to such separate property bad not been by due authority 
adjudged to be that species of instrument which he ooald 
read as sucb.^ 
The rqec- If a person by will gives two benefits to another, one of 
tentM of "^bich he accepts, but the other, being clogged with some 
oneofse- burthcu, he thinks proper to reject; no election arises 
fiuiwHi not upon such a case as this^ though an attempt has been made 
'V^Jtk!^ to reduce it within the scope of that doctrine^ but U> which 
it was said to bear no analogy^ since no other Iqpitee would 
be disappointed by the clahn of one benefit, and the re- 
Wberedoc. jection of the other ; and that the doctruie of election tio6k 
te'rafbreed P^^^ where ouc legatee undar a will insisted iq)on some^ 
upon a le. thing by which he would deprive imother legatee und^ the 
^' ' same will of the benefit to which he would be entitled if 

the first legatee permitted the whde wiH to operate.^ 
What acta V- As to the commission of what acts do and donotooa*- 
do and do g^^u^ qq exercise of electkm* 

not con- 



stitute an 
election. 



^ Rich V, CockeH, 9 Ves. 369. * See 9 Ves. 533^ 534. in Andrcrw 

V. Trinity Hall, Cambric^e. 
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No general rules can be laid down in regard to the in** C»ak ir. 
qoirj, what aets do and do not amount to such an exercise Zf^^td 
of election, as will be conclusive upon the party electing. >^ appUca^ 
The acts by which an election may be either declared or ^^ ' 
implied are so numerous and of so indefinite a nature, as 
not to be reducible to any precise rules : each case, wherein 
the question may present itsdif for consideration, must 
depend upon its own particular circumstances. 

In all cases of election the Court is anxious, while it a party 
enforces the rule of equity that the party shall not avail "^^^ 
himself of both his claims, still to secure to him the option by equi- 
of either; not to hold him concluded by equivocal acts, 
perfimned perhaps in ignorance of the value of the funds : 
so that brfore a party is put to election, the funds must be 
cleared, and he must know what he is about^ and have the 
subject fairly stated to lum; because the principle does not 
go the length of forfeiture, but only that be must be ap- 
prised that he cannot tal:e both fonds^ and be required to 
dect which he will have^ tdrum Acrum. ^ 

And though a party mast be taken to have elected^ still ^o dettioa 
if a new ri^t arises not adverted to at the time^ as no one undiwhol* 
is ever compelled to elect till the whole subject matter hat "u^^. 
been ascertained, and he knows all his rights on each side^ aicenaiiied. 
the Court would, according to its habit, indulge him with 
further opportunity to be informed of his interests.* 

In the attainment of information as to what acts con* Right ^ 
stitnte an eliection, considerable assistance will be found ijtuntu 
aflbrded by a perusal of the several cases referred to in the testator's 
margin ^; in the first of which the right to elect under a wound up. 
will was held to last until the whole of the testator's affairs 
had been wound up, and the trusts executed, which might 

' See 1 Swanst. 381. in Dillon Montagu v. Lord Beaulieu; Earl 

T. Parker, 1 Wils. 282, 283. in of Northumberland r. Marquis of 

flame. Granby, AmbL 540., l Eden's Rep. ^ '' 

^ See 1 Swanst. 421, 422. inDil- 489.; Duke of Northumberland v. 

Ion V. Parker. LordEgremont, Ambl.658.; Cookes 

'Beaulieu v. Lord Cardigan, y.Hellier, iVes. sen. 834; Dillon 

Ambl. 553.^ and 3 Bro. P. C. [ed. y. Parker, 1 Swanst. 359. 
Toml.] 277. under title of Duke of 
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Chap. II. occupy a period of fifty years. The case alladed to has 
^^d l^owever been frequently disapproved of; and Lord Chan* 
in appiica- cellor Eldon, when Solicitor General, observed, that he 
rt mtourUU . Y^ heard Lord Thurlow say over and over again, the case 
should never bias any other where there was the least dif- 
ference between them.^ 
Where the The intervention of a considerable lapse of time betweeoi 
quences of ^^ election being made, and the institution of a suit to en- 
an elecdon foj.(5e the conseoueuces of such election, will it seems pre- 
Doi be en- sent an obstacle to the (Jourt s interference, 
forced. YoT where a testatrix gave the residue of her personal 

estate to her nephew A., and conceiving she had power to 
dispose of some copyhold estates, (but of which she was 
only tenant for life, with remainder to the said A. in fee,) 
appointed the same to the said A. for life, remainder to his 
first and other sons in tail male, remainder to B* for lifi^ 
remainder to C. for life^ remainder over; and A. on the 
testatrix's decease proved the will as her executor, and 
was admitted to the copyhold estates, and having surren- 
dered to the use of hb will afterwards devised the same, to 
said B. in fee, and died without issue, whereupon B. was 
admitted, who devised the copyholds in trust for his son; 
and on B.'8 death C. claimed the possession : -— on bring- 
ing her bill to have the copyholds surrendered, and for an 
account of the rents, it was insisted in support of her claim» 
that as to A. the case was one of election, and that by 
proving the testatrix's will, and his admission, he had 
elected to take under it : but the bill was dismissed, the 
Court observing, that the testatrix conceived she had a 
power to dispose of the copyholds, and meant to give what 
she had a right to give, not to give what she had not:-*- 
that there being no direct proof she meant to dispose of 
the copyholds if she had no power to dispose of tfaeaif^ it 
was not matter of election ; and that length of time was a 
great objection to relief A. having been admitted and 
surrendered thirty years before the bill filed ; and that the 

> See \ Yes. jun. 336. in Wake v. Wake. 



ipMiflaib Af the'HesSdte was.tincertaih, and could not ap- C^hap.iI. 
pear to the Court at that time. ^ considered' 

■'* TWmAfttne^t in the above case, so far as it assumed to *? ^pp^^: 

'' ^ ' turn to wills* 

decide that a persbn dannot be 'put to election where the de- ■ 

h4s6 to hirfiis made under an errdneons' supposition of trtle, 

has been overruled by subsequent cases ; and the judgmei^t 

(am it seenis be sustained upon the ground only of the length . . 

of time that had! elapsed between the testatrix's death and ^ 

the commencement of the suit;- for the Master of the Rolls. 

in commenting tipon the case observed \ that if the same 

Was ibtmded up(in the ailment first urged, it was erro* / 

neons; but that he wlis willing to believe the Lord Chan- 

odior w^nt upon the latter ground, namely, the length of 

time^ for that It was impossible to tell of ^^t the personal 

estate consisted ; atid no person could* be put to election No penon. 

without a dear, knowledge of both funds, i Sd^ti^ 

The ri^t to compel an election may, be precluded, by ^thout a. 
reason o£ Ae laches of the party possessing that right* of both ** 

As whei^e a.suit was instituted 'for the purpose of filing f^^^ 
an act of eteetid^, whieh had, been the subject of dispute in ^^^^^ 
a suit brought twenty-eight years before, and which had to compel 
been pot an end to by the plaintiff in the second suit ^^^p^. 
eighteen. years preceding the commencement thereof; and eluded ^)y~ 
the ver^ right asserted by the plaintiff in the s^ond suit 
had been asserted in the bill on the former oc^sion ; and 
the delbndant in the first suit having died in the inter- 
mediate time between its commencement and the second, 
the latter was brought against his repres^tatives ; the 
second bill was dismissed with costs. ^ 
. A person having an election to exercise maybe directed Court maj 
to make it within a certein definite period prescribed by p^H^fop^ 
l%e Courts, and in d^&uh of his so doing, to be considered f ". election 

^ vemg made, 

^ Cull V. Showdl^ Ambh 727. f. * See 2 Ves. jun. 371. in Whislr, 

5 Woode*. Appen. 1. This case ler v. Webster. 

seeou to have been eoosidered fr j See accord. Wake v. Wake, 

subaistiBg authority by Lord Re- 1 Ves. jun. 335. ; infra, page 267. 

desdalo C See accord. 2 S;cho, * Yate v. Moseley, S Ves. 480. 

6 Lef. 8S67. in Mooi^e v. Butler. 
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Crap. II. as having elected to take in opposition to the instrument 

considered originating the election. * 

*? °^^^ It seems that if any doubt presents itself to the mind of 

the Court, whether or not certain acts done amount to an 

Swr anir * exercise of election, the question will be sent to a jury to 

default. determine the fact ^ 

Whether ^^(j [^ JJ^^y [y^ collected* that if such a disposition of 

cerUun acts , . 

done property be made by any instrument as to give rise to a 

SD election *^*®® ^^ election, and the person having a right to elect 
will be 8u£Pers the property to go in the mode prescribed by that 
JII^JI^^^ instrument; the representatives of such person will not be 
bj ft jury, suffered to exercise an election, even though the conduct 
^^^^^ pursued by the person whom they represent would not have 
tati?ei of a amounted to a conclusive election ; on the prindple of not 
^^^. disturbing things long acquiesced in by famiUes^ upon the 
fered to footing of rights, which those, in whose place such repre- 
sentatives stand, never called in question. ^ 
Where they But it was observed in a recent case, that the Court had 
nayeect. ^({qh^^j i^ disposition to hold, that if the representatives 
of persons bound to elect, and who had accepted benefits 
under the instrument imposing the obligation of election, 
but had not explicitly elected, could offer compensation, 
and place the other party in the same situation as if those 
benefits had not been accepted, they might renounce th^m 
and elect for themselves. ^ 
An election Where a feme*covert, having had an election to exercise 
&ced by between certain copyhold estates that had not been surren- 
acceptance dered to the use of the will disposing of the same, and 
certain benefits under the same will, consisting of 5,000/* 
bequeathed to trustees, in trust to pay the* interest to her 
for her separate use, and the principal after her decease 
as she should appoint, received the interest of the 5,000/. 
to her death, she was held to have made an election; and 

* See accord, the decree in " See 2 Vefl. sen. 525. in Archer 

Streatfield V. Streatfield, l Swanst. v. Pope; and 593. in Tomkyns t. 

447. Ladbrooke. 

" See 2 Bro. C. C. 73, in Roundel ° See l SwansL 385. in Dillon v. 

V Curre Parker; 1 Wilg. 285. in same. . 
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her iixEua^ heir} who had. been admitted to the copyhold Ctua,n. 
estates as customary, heir^ was likewise held bound by .such cankered 

deCtion.P mappUca^ 

In lAidy Cavan v. PuUenejf \ proposals laid before a !_ 

Master, under an order of Court, by a party having a right J^^*^^^ 
of election, were held to amount to an exercise of, such ancestor's 
right. ^^, ' 

And where a husband conveyed a house, furniture, and of proposes 
paintings, && to his wife, and afterwards by his will be- ^'^^ * 
queathed the same to her for life, together with other constitute 
pr<^rty, with remainder to her issue, which, circumstances *° «^«*ioii. 
were clearly held to constitute a case of election; it was {ng an 
held, that though the wife's getting, possession •. did not ^ectment, 
alone amount to an election without full knowledge of h^r 
rights, yet that her having defended an ejectment brou^t 
by the heir at law for the recovery of her husband's real 
estate, — having. had no other title. than that of devisee,-^ 
and having continued in possession for more than a year, — 
and having moreover declared her intention to abide by her 
husband's will ; — these circumstances were held sufficient to 
show that the wife had made an election to abide by the 
will, with full knowledge of her rights.'' 

Where the question to be determined was, whether two Executing 
daughters had elected to be tenants for life under their ^J^^^ 
father's will, or tenants in fee ynder that of their brother ; 
and it appeared that they had executed certain mortgage 
deeds, wherein they described themselves as daughters and 
devisees for life under their father's will, and reserved the 
equity of redemption to them or the persons entitled under 
their father's will ; and were made parties to a deed con- 
veying certain property with which they had no ccmcern, 
except as devisees for life under the father's will; and also 
executed certain other deeds in which tliey weri^ recognised 
as such devisees for life:— these several circumstances were 

p Ardesoife v. Bennet, 2 Dick. '^ Stratford v. Powell, i Ball & 
465. Beat. 1. 25, S4. . . 

*» 2 Ves. jun. 555. 

R 2 
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Chap.' 11/ wntibir executed in the presence of two Or more witnesses 
considered afqK>int, and in default thereof^ to the use of the right 
tw«Rpficw- jjgii^ of the survivor; and the husband having survived 
■ ■ ' his wife by his will devised a life estate in the copyhold to 
B., and bequeathed certain benefits' to A. his heir at law^ 
but the will was not attested by two witnesses ; and on the 
testator^s death A. was admitted to the copyhold, and 
having surrendered the same to the use of his will devjsed 
it among other eistates, subject to a trust for payment of 
debts and legacies; and B. nearly twenty years -after the 
death of the first testator filed a bill against A;'s trustees, 
praying a surrender to him of the copyhold estate, and an 
account; and the case was not disputed to be one of 
election, but it was insisted for the defendants that the 
account ought to be only ftom the filing of the bill : the 
Court decided that the same should not be carried -fiirther 
back. " 

* Pettiward v. Prescot, 7 Yes. 541. See abo Edwards v. Mor- 

gan, supra. 
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CHAP. III. 

THE DOCTRINE OF ELECTION CONSIDERED IN APPLICATION 

TO DOWER. 

It has been asserted in a previous page% that by the Ridoof 
common Iaw« a riirht or title to a freehold could not be ^ZV^ 

1111 n 1 satia&ctiOB 

barred by the acceptance of any collateral satisfaction; in bar of 
whence it follows, that independently of the statute of ^''*'' 
jointures \ no collateral satisfaction can at law be pleaded . 
in bar of a suit for the recovery of dower. But in equity Rule of 
the rule upon this point is widely different, for there the equity, 
acceptance by matter of contract of any kind of collateral 
satisfaction, and though not consisting of a strict legal 
jointure, may constitute a sufficient bar to the claim of 
dower. ^ There are moreover many cases independently 
of contract, wherein equity will compel a widow to make 
an election between her dower, and a provision intended 
to be in substitution for her dower. The subject of the 
present chapter will consist of an inquiry into the doctrine 
of election in the above point of view, which inquiry it 
. is proposed to make as follows : 

:I. . As to the doc^ne of election in application to dower. 

II. In what cases a widow will be compelled to elect 
between her dower and a collateral satisfaction, and not be 
permitted to enjoy both. 

III. In, what cases a widow will not be compelled sp 
to elect, but may enjoy both provisions. 

IV. The commission of what acts by a widow, having 
such an election to exercise, will be considered as a de- 
termination thereof. 

* See suiNra» page 1 52. *" See Co. Lit. 56 b. and note (l .} 

* ^ 27 H. 8. c. 10. [17th ecL]; and see lupra, page 1 65. 

R 4 
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^^^^y^^' I- As to the doctrine of election in application to dower. 
comidered If a testator makes a provision for his wife by will, and 
Honi^"^ disposes of his freehold estates out of which she is dowable 
dower. in such a manner as to disclose an intention that she 
Doctrine of ^^^^1^ ^^t take both the provision and her dower, but 
election as should have the former in lieu of the latter; a court of 
y^^^ ' equity will compel the wife to elect between tfce two in^ 
widow must terests, and not to enjoy both: and a wife is put to her 
t«^n her ^l^^^n on the same principle as a stranger. ^ 
dowef and The application of the doctrine of election, in the light 
Uttmi «> ^^ ^^ about to consider it, has undergiMae great discussicni, 
tisfatfUoM* and great Judges Imte differed upon it; and it has been 
said to be more an argument of conscience than any thing 
else. ® The difficulty appears to have consisted in ascer*' . 
taining, whether there was an intention on the part of a 
testator sufficiently manifest to raise the consequence, that 
benefits communicated to his wife were not compatible with 
her claim to dower : for it is not necessary that the tes^ 
tator should expressly declare his intention ; it is sufficient, 
if it appears from circumstances. ^ 
intenUon The Way then of getting at the intention of the testator 
caseofeiec- ^^9 ^^ '^^"^ ^^^ the will, and see whether it is plain, clear, 
tion how Qftd incontrovertible, thai he could not possiUy give what 
he has given consistently with his wife^s claim to dow^. ^ 

Some of the more earty eases, as we shall presently see^ 
are in direct opposition one- to another ; but those of recent 
adjudication are much in unison, and have reduced the 
doctrine to something more approaching to system than 
was formerly the case. 

One of the earliest cases to be met with» illustrntiBg the 
interposition of a court of equity in reference to the doc- 
trine q{ election as connected with dower, appears to be 
that of Lacy v. Anderson.^ There aftestafior devised certain 

* See 4 Mad. 125. in Miall v. » See 2 Ves. jun. 577, 578. in 
Brain. French v. Davies. 

* See 2 Ves. jun. 580. in Freffch ^ Choice Ca. in Ch. 165, 164. 
V. Davies. See also Rose v. RiTfBolds^ ibid. 

'Per ^r Thomas Sewel), in 155.; and see lSwanit.:398. 445. 
Jones Y. Collier, Ambl. 752. in notis. 
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copyhold kuods ta Us idfe in lieu of hex thiids at kw, G^ai;- lu. 
which upon his death she accordingly accepted, and en- an^tUend. 
joyed for tweaty years; and then she and her second has- >»«fv*«i. 
band brooght tbetr writ to reoorer dovrer out ol the famds. dower. 
of her former husband ; whereupon the Plaintiffs institated; 
their biU to stay the proceedi^, to which bill the Defend* 
ants demurred, for that the said oopyhdd lands could be 
no bar of dower : and the report states^ that the Court 
thought it no conscience she should have both : and that it 
was ordered the defendants should answer. 

But the first case in which the doctrine of election in, 
appllcatioit to dow^r seems to have ben most mature^ 
ooniidered is thato£X<aao<'«i^rv.Xa«veai»«^ The ground 
i^wn which the dedsion in that case idtimately rested waS|i 
that the testator, who had made a provision for his wife by. 
will, had not suffidenlly manifested an intention that the 
same idbonld be in. bar of dower. The case oi Ntn/s v< 
Mordaunt' appears however to have been geocaraUy looked 
upon and referred to as having most <^early feunded the 
doctrine of eloction, and removed whatever doubts Buigbl 
have previously existed reqpecti^g the competency of a 
testator to propound a case of election as to Us wife's " 
dower, though .^tbe former case seams by no means to bpive 
negatived his ability to do to.^ These cases have been intentum 
followed by a long train of decimns, from all which die *? ^'^^^ 

Qowcr iniist 

infefenee to be drawn is* that as the right to dowor is itself be dearij 
a clear legal right, an intent to exehide that r^ b^ ™»^<b*^- 
vofamtary gifb must be demonatnited either by express 
words, or by clear and manifest impficatbm If there be 
any tlung ambiguous or dotdbftfnl^ if the Court csbhoI si^ ^ 
that it was clearly the intentioa to exchide^ then the aver* 
ment that die gift was. made in lieu of dower camiot be 

' See infiray page 2^7. be in bar of dower, could never be 

' See supra, page 200, ayerred to be so, evea in a court 

^ ¥Voin the case of Charles r. of equity; and diat notMng but a 

Andrews, 9 Mod. 151. it seems to plain and express intention of the 

have been ferraeriy considered, parties should bar the rig^ of 

that a jointure, if not expressed to dower. 
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Gif AF. III. > supported ; and to mate ft case of etoction,' that is neoessaiy ; 
considered > for a gift is to be taken as pate, until a condition appear. ^ 
in^tppHca^ . jj^ In what cases a widow will be. compelled to elect 
dower,. between lier dower and a collateral satis&ction, and not be 
,^^JJ^jJ^ permitted to enjoy both. 

widow must Where a widow takes any ben^t under her husband's 
l^^ will, out of whose estates she is entitled to cfadm dower, 
dower and an intention-on his part that she should not enjoy, both the 
satiifactioii. benefit and her dower may be collected either from neoes- 
Whence an sary implication, as where her claim would make a material 
puut i!ddow change in the will itself by disappointing its provisions in a 
to election greater or less d^ree, or firom express declaration: the 
lected. " two following cases are of the former character, as indeed 
are most of the cases hereafter stated, whereupon the 
question of election has arisen. 

As where a te^torgave his wife two leasehold houses for 
life, and an annuity of 10/. during her widowhood, charged 
upon freehold estates, but without any clause of entry and 
distress ; and subject to the annuity devised all his freehold 
estates to his nephew for life^ remainder to the Plaindff in 
fee : on a bill instituted against the widow for an account 
and injunction, she having brought a writ of dower, and 
that she might either take under the will, or abide by her 
dower ; the Lord Chancellor held it to have been the 
manifest intention of the testator to give the annuity in 
satisfaction of dower, he having disposed of ail his freehold 
estates subject to the annuity, so that his widow could have 
no more out of the estates than the annuity: — that her 
claim to dower was inconsistent with the will, and that if 
she insisted. upon it, she must, according to the principle 
in Nqys v. Mordatmt'^j give up the devise. ^ 

This qgye, though directly contrary to that of Pitts v» 
Snomten % which had been previously decided, was never- 

^ See 2 Scho. & LeC 4^1, in Bir- 466. ; 2 Eden*8 Rep. 256. See the 

miDgham v. Kirwan. Brown y case somewhat differently stated^ 

Parry, 2 Dick. 685. i Bro. C, C. 292. in note. 

" Supra, page 200. ° Infra, page 258. 

" Arnold v. Kempstead, Ambl. 
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theiess followed' by 'Lord Caoidisn in due next mentioiied C^ap.,111, 
case, wliere a testator gave an annuity to his wife for life, comfdertd 
with. clause of entry and distress; and subject thereto. ^'*pp^^' 

, p/on to 

devised all his real estate to trustees, in trust for his dower, 
daughter for life, and to demise^ the same for the. best 
lients without taking any fines, remainder in trust for. the 
heirs of her body, remainders over; and the wife, .on 
claiming both the annuity and .her dower, was compelled 
to elect between those two interests, the Court observing 
that the claim of dower would disappoint the will, and put 
the wife in possession instead of the. trustees, and that the 
two interests wei^ inconsistooit with each other : — that there 
was a necessary implication to bar the wife of dower, the 
disposition of the property being such as to leave ho fund 
for her claim of both; and that it was the same thing 
whether the testator had said she should be barred, or so 
disposed of his property as to leave no fond to answer the 
double claim. ^ 

In; subsequent cases liowever preference has been given 
to Lord Hardwicke's decision in Pitts v* Snowdeuy ^ we 
shall presently see.^ 

In Arnold v. Kempstead\ the annuity was made to issue 
only out of the freehold estates subject to dower; but in 
Villa Meal v. Lord Galway^XhG annuity, was madctto issue 
out of more than the dowable estate : that circumstance 
therefore does not seem to have been considered, as tm* 
portant. But the latter case may periiaps be thought sus- 
tainable by reason of its particular circumstances. . And 
Lord Redesdale in allusion to this cas6 observed % that his 
recoUecdon of the manner, in whidi it had always been 
treated was, tlmt the claim of the annuity was crasidered 
as utterly inconsistent with the claim of dower; atid that 
llie directions in the will with respect to the management 
of the whole estate^ the payment of the annuity, and the 

p Villa Real vl Lord Galway, ** Supra, page 250. 

^bl. 682. 1 Bro. C. C. 292. m ' See 2 Scho. & Lef. 457. in Bir* 

note. mingham y. Kirwan. 

*> See infra, page 258. 
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Cbah llV acamuhitioA during the mmmtf o£tbe eikild,.weve iBeo»^ 
cokiideted AisteDt wkk the Mttiiig Out a third part «f the estate fagr 
mappUm^ incites and boundas and that therefore Lord Camdea 
dowers thought the implicatioii ananifest that the testaizir did ii 



tend the aoouity as a protiiioii. in bar of dowes* 

Thottgh a general proraioB Made eidw fagr deed 
hy a husband for his wife wiU not be ade^ate to saking: 
a case of eleetion between that interest and ktr dowinv 
unless it is expressed to be m bat of dower^ car sudi an: 
intention necessarily resBhsffom tbe loslruaBent ; yet where 
the words of a bond were to seense ik sum of money fi>r ttwr 
wife's livelihood and asaintenaaeef Lord King« ChaBodloi^ 
wtt^ of cpiiiion that tUs was a bar of dower V nid withu 
the equity of the staitote of jointares* " But thia case haia 
io strictness no relation to the present iBquiryy since na 
election was- raised thereby^ 
Inequditj Cascs ol dection between dower and otl^er benefits hare: 
Talue'be-^ not, it seems, gone upon any calculation of die relati^PEe 
T^" Tdne between thfe two interests: therefeore thon|^ the 
the subject benefits be much inferior in point of value to dower^ yet 
of collateral ^^^ circumstauce will not of itself preclude the cadBteoBft 
will not of a case of eleetion* 

pi^lodea j^ ^h^y^ ^ testator deviaed hia dwelfing house at C. 
election. With the houaebold goode and funuture to bis wife fer Ufe^ 
and diatged hia freehcid estate at Ck witk a& annuity o£ 
WL to her fer life; sad after charging the smd estate wklc 
anKHber annuity, devised the same, and also las said dwellings 
house and fitfnitDre after hia wife^s decease^ and aUi ^er 
his real and personal estate^, to trosteea for the benefit of a 
grand-^niecei and ordo'ed his execntara to apply the. aBi|ifaiB 
rents of the estates for her maintenaiice and cdacation^ until 
sbe attained twenty^ve^ and directed Iris tniaines to.pes-^ 
form acentractforsaleef part of his estate: ondie^pieaticMi; 
whetlmr the widow ahoold not dcct between the previsioiia^ 
under the will anji her dower, (the Master having found 

* Vizard v. Longdale, cited in see snpra, page 165., and 10 Tetfl 
Tinney v. Tinney» arAtk. 8.; and 20, 21. in Garthshore v. Chalte; 

• 27 H. 8. c. 10. 



Ill coiD^ift ^ot legem; i&$ 

ihit hev dower wtEis tetxNit IM. a year 4nor6 4hin sheSras Chki'. lu 

Vinntinitm 

cnificteiite mider the iwill,) she was de<»!eed to dosKstbe coMdnwi 
Court observmg, that the testator's direeting the snrpkifi »>'49>p«oti« 
rents to be applied difi^ed from the expression ^ <* his dower, 
e^tate^'' -wWch might admit of &e daim of dofra* 5 and that -— 
when Reentered into a contract for sale of part of bis estate 
he considered himseHr as bating power to dispose firee from 
dower, and directed the trustees tb complete the contract^ 
and convey to the purcbaser.'' 

Tlie latter case was determined by Sir Thomas Sdwell, 
of wbom it is reported, that he afterwards decided a case^ 
in a^manner wherein he seemed in 4Some degree t6 deviate 
from bis former opinion, sajmg, that unless by express 
words it appeared "die testator intended to bat bis wife of 
dower, she sbonid not be put to her diection : and that be 
hAd tier entitled to dower, and did not go upon the cir- 
cumstances so much, but upon Laoorence v. Lamrenee ^ and 
Lemon t. LeffwnJ It should moreover be observed, that 
the principle ^ the case of Jtmes v. CMier* vms not fi>l^ 
towed by Lord Tburlow in Fo^s$er Y.€i)Qk\ he deoidingv 
that a devise by a testator of all his estate, subject to mi 
nnnuity thereout to bis wife, did not a£brd any foundation 
of an intention to exclude her from dower. 
' And where a testator made certain provisions fer bia 
-wife by will, adding a dause, that in case she married 
again, all and every the devise and bequests to her should 
cease, and in such case he bequeathed to her an annuity of 
1007. during her iife, charged upon bis real estates,- the 
same to be in full for every benefit and advantage which be 
meant should arise out of any of bis real or personal 
estates in case she married again ; these words were held 
to indicate an intention on the part of the testator, that the 
wife should not have both her dower and the annuity, but 
must elect between them : and though it was urged that 

* Jones V. Collier, Ambl. 730. ^ Infra, page 258. 

" Wride v, Clark, cited in » Supra. 

Prench v. Daries, 2 Yes. jun. 580. * Infra, page 359. 
^ See infra, page 257. 
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Chap. IIL sttch could not b aye been the testator's intent by reason of 
conmdered the Inequality between the two interests, yet that objection 
in appUca^: ^^g ji^j jq be immaterial. ^ 

dower. If- the disposition made by a testator of his property is 

—7- directly inconsistent with his wife's claim to dower there- 

Inconsis- '' 

tencj of out, having by the words he has used clearly meant the 
^th'wlfe'^s ^u^j^c^ of devise, and not what might in contemplation of 
daim to law be his interest in that property, and she is a party in^ 
r^^^case terested, she will be put to her election, 
of eiccOoii, ^ As where a testator gave to his wite and two children all 
his. estates whatsoever, whether real or personal, to be 
equally divided amongst them, and particularly specified 
the. subject matter of disposition ; the question being whe- 
ther the wife ought to be put to her election as to her right 
of dower, the Master of the Rolls observed, that whether 
she took under the will an absolute interest, or for life 
only, it was a ca^e of election, the claim of dower being 
entirely inconsistent with the disposition of the will: — that 
the testator directing all his real and personal estate to be 
. equally divided, the same equality was intended to take 
place as well in the division of the real as of the personal 
estate^ which could not be if the widow first took out of it 
her dower, and then a third of the remaining two thirds: — 7- 
and that the testator, by describing his English esttates, 
excluded the ambiguity which Lord Thurlow in Foster v. 
Cook ^ i^nputed to the words ^^ my estate," as not necesr 
sarily extending to the wife's dower. ^ 

To the foregoing cases falling under the present head 
of inquiry, may be added the two following ones of recenjt 
adjudication, as further exemplifying the doctrine ber 
fore us. 

-A testator devised all his real and personal estate to 
trustees, upon trust, as to certain freehold messuages in P.^ 
for^ his wife during her life, if she so long continued hi^ 

*» Boynton v. Boynton, 1 Bro. * Chalmers v» Storil, 2 Ves. 

C. C. 445. & Bea. 222. ; and see Roberts v. 

' Infra^ page 259. Smith, l Sim. & Stu. 515. decided 

upon the same principle. 
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VfiAoWf and to pay her an annuity of 1002. out of the pro- Chap.. III. 
fits and income of his real and personal estate during such considered 
her widowhood; and upon further trust to pay his daughter *? opjTHca- 
N. an annuity of 100/. for life, and permit her to use oc- dower. 
cupy and enjoy his freehold messuage, &c. at B. for life; • 

and made a residuary disposition in favor of any child his 
wife might be enceinte with at the time of his decease, and 
his five daughters, as tenants in common in fee : — on the 
question whether the testator's widow was entitled to 
dower, and also to the provision made for her by his will, 
his Honor the Vice-Chancellor thought the testator had 
shown a plain intent that the trustees should take an in- 
terest in the house provided for his daughter, which would 
exclude the wife's dower, observing, that the testator 
directed the trustees to permit his daughter to use occupy 
and enjoy a certain freehold house for her life : — that he 
thought the testator contemplated for his daughter the per- 
sonal use occupation and enjoyment of the house, which 
was inconsistent with the widow's right to dower out of 
that house: — that the gift to the daughter was by a direcr 
tion to the trustees to permit her to use occupy and enjoy 
the house, and the direction would be in ^^vain unless he 
had previously given such an estate to the trustees, as 
would enable them to secure by their permission such oc- 
cupation and enjoyment : — that the house was part of a 
general devise to the trustees of all his real estate; and the 
testator had not given the house to the trustees free from 
the widow's dower, unless he had so given his whole real 
estate.® 

Again, where a testator devised to trustees a farm con- 
taining about 136 acres during the minority of his daugh- 
ter the defendant, upon trust to carry on tlie business 
thereof, or let the same upon lease ; and upon her attain- 
ing twenty-one made a devise of the same to her in strict 
settlement : and by the same will devised eighteen acres of 
land to his wife for life, remainder to the defendant in fee, 

* Miall v. Brainy 4 Mad. 119. 
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^^^li- £tfid also beqetefttfaed t6 his wife several specific and pecu* 
conHder^ niaiy legacies : — the qaestion being whether Ae widow 
in appiuja" ^^ entitled to dower out of the farm dven to the trustees 

twn to » 

dower, during the minority of the daughter, the Vice-Oiancellor 

decided her not to be so, conceiving that Ae testator^s 

intention that his trustees should, for the benefit of his 

daughter, have authority to continue his benefit in the en*- 

tit^ farm must be disappointed if (he widow ooald have 

assigned to her a third part of the land.^ ^ And he held 

the case to be within the priticrple of MiaU v. Bratiu^ 

^^^ .„ III. In what cases a widow will not be compelled to 

not be put eiect between her dower and a collateral sdti^ction, but 

J?*"^*^- be permitted to enjoy bodi. 

tween Although a court of equity will not permit a widow^ 

a^<»Uai0»i ^^"g beneficial interests under her husbiuid's will, to have 
«atttfacticiu her dowcr also out of his estates, when the same would be 
^bversive of the dispositions contained in such will; but 
on the other hand will compel her to elect between the 
t^ttflicting interests : yet if her taking dower would not 
operate to overturn the will in tdto, and the gift to her is 
not said to be in recompence or satisfection of dower, she 
may enjoy as well the interests communicated by the will, 
as her dower. 

Two early instances have bden adduced by Mr.Swanston \ 
wherein a court of equity has interfered to restrain a widow 
from enfordng her legal claim to dower, when the same 
was inconsistent with Ae intention either express or im- 
plied in an instrument conferring benefits in lieu of dower. 
A provkion But the casc of Lawrence v. Lawrence ^ which underwent 
^*wWi* f^^ consideration, is usually referred to as having esta- 
<mt more, l>lighed the principle, that a general provision made by a 
n^TLse bwsband for his wife will not be sufficient to raise a case of 
«f election, election, unless he has expressly declared such provision 
to be in lieu of dower, or must necessarily be presumed to 
have so intended. And it moreover proves, tiiat the cir- 



' Butcher and Wife v. Kemp, *» l Swanst. 398. in note ; and 

Mad . 6 1 . see supra, page 248 . 

» Supra, « 3 Bro. P. C. [ed. TomL] 483. 



Goteftanee of the gift being move yaliiabt^ dian diii d^r Cito. fir. 
will not altBF tbe case. ^'^'S^ 

Tke case and several jinficial deeisions it underwent mapi^iec- 
were a^ follows: A^ being seised of eisrtam manors and ^^ 

estates worth about the yearly value of 6SOL9 devised tc 

manor and tfiaMion-hoiise and lands ef thie yeArly "^afde of 
JtSQL to his wife dunng #idowhood ; aild also m^de H 
fiutfaer proviiiionf for her, by directing*, that after die ddeN 
minalidii of tv^ years of A term of twenty •ibur Kmited td 
trustees^ they should permit her to reeeive the rents of a 
6rm ineloded therein of 601. pto annum r imd Mefit fiVe 
years of the same term were dapsi^,- should permit h^i' td- 
receive the rents of another (ami indtided thek^in- of 90C 
per annum for the remainder of ^e md teim, so lon^ a^ 
she continued a widow; and he also bequeathed t6 her 
several peeoniary l^^es. In' 1698, shbi%^ aftei^ t^ef 
testator^s death, the Widow recovered judgmetit in a; wHt 
of do#er for a- thiid part of the lands not de^sed to h^;* 
and th^ ^Ame was aet out. In 2699« Lord Chanc^if 
Somers, on a bill brought by Ae first remaihdbf-ma^ 
decreed a*^ perpetual injunction agidnst the Widow to stay 
fiirther proceedings upon the judgment obteini^d by her.' 
This decree wus reversed by Lotd Keeper Wright in' 1 iO^, 
and the widow continued in the enjoyment as' well of thii 
lands devised to her, as those assigned for heir d6wed 

In 1712, a bill was brought by a subsequinit remaindei'«' 

man to be rdieved against the judgment obtained in dower; 

wherenj^CQ Lord Chancellor CoWpei" in' 1715 declared, 

lliat as to the dower, it being a point of right, and so 

dotibtfol in its^ nature diiit the Court had been of diHbrent 

opinions therdn, and the determination in 1702 havhig 

i^mamtd ever since unquestioned, he did not think fit to 

make any variation from what was then determined as to 

that i^oint. Finally, Lord Cowper's decree was carried 

before tlie House of Lords in 2717, when the same was 

affirmed.^ 

I And see JA. RaymoniJ, 438.; 234.; 8 Vinl Ab.561.; 9 Vin.Ab. 
Lutw.734.; 2Vern.363.; lEq.Ca. 248.; Co. Ut 36 b.n.(l.)Inthed.J 
Ab.218.; 2ibid.386.388.; 2Freeiii. 

s 
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Chav. III. 

Election 
considered 
in applica- 
tion to 
dower* 



Money 
cured to 
wife by 
i>ond after 
narriage 
will not of 
itself pot 
her to an 
election 
between 
that interest 
and her 
dower. 

Parol eri- 

dence 

iniere not 

admissible 

toraisea 

case of 

election. 

Devise of 
annuity to 
wife, with- 
out more, 
will not 
laiseacase 
of election. 



And where a testator devised certain lands to his wife, 
without mentioning the same to be in satisfaction of her 
doiver; and devised the residue to his executors until his 
debts were paid : the Lord Keeper de5:reed the devise to 
be no recompence in bar of dower, but a voluntary gifiu ^. 

And where a testator devised lands to his wife for life, 
and others to the plaintiff in fee; and the lands devised to 
the wife were of greater value than her do^er, but were 
not expressed to be in saUsfitction thereof; and she brought 
dower against the plaintifi^ and recovered, against which 
judgment he brought his bill to be relieved : Lord Chan- 
cellor Parker said, the point had been already determined 
by the House of Lonk, and tljiat there was no relief in 
equity in such case, and dismissed the bill. ^ 

Also where a husband gave a bond in the penalty of 
1,000/. for securing 500/* to his wife in case she survived; 
the same was held to be no bar of her dower : and though 
parol evidence was tendered of her acknowledgment that 
it should be so, yet the same was not permitted to be ready 
being within the statute of frauds °^ and perjuries. " 

Again, where a testator devised an annuity of 50/. to his 
wife for life, payable out of his freehold and copyhold 
estates, with a clause of entry and distress ; and subject 
thereto, devised the same estates to his three children : 
Lord Hardwicke.held the wife to be entitled both to her 
dower and the annuity. ^ 

The last-mentioned case, and that of Pearson v. Pearson p, 
t will be observed are inconsistent with those o£ Arnold v* ■ 
Kempstead% Villa Meal v. Lord Galwaii/% and Jofies \. 
Collier \ but were nevertheless followed by Lord Thurlow 
in Foster v. Cook. ^ 



^ Hitchio V. Hitchin, 8 Vin. Ab. 
561. in mar. ; Prec. Ch. 153. 

* Lemon v. Lemon, 1 £q. Ca. 
Ab. 555. ; 8 Vin* Ab. tit. Devise, 566. 
In Estcourt v. Estcourt, 1 Cox's 
Ch.Ca. 22., the Master of the Roils ' 
observed, that Lawrence v. Law- 
rence and Lemon v. Lemon were 
founded on a misapplication of the 
general rule, which was, that a 
collateral satisfaction of the wife's 



freehold must be expreased or 

necessarily implied. 

"» 29C.2. c.5. 

■ Tinney v. Tinney^ S Atk. 8. 

° Pitts v. Snowden, 1 Bro. C. C. 
292. in note. 

p Infra, page 259. 

•1 Supra, page 250. 

' Supra, page 251. 

• Supra, page 252. 

* Intra, page 259. 
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An intention that n wife shall not claim both her dower, CHAf. III. 

and also a benefit under her husband's will, arises from ^^^^^ 

necessary implication or express declaration; if therefore no inappiiea- 

sach intention results from the will, or if no such declara* jower. 



tion appears, she will be entitled as well to such benefit as , 

, \ An iateo- 

to ner dower* tioo to put 

Thus where a testator devised ten acres of land to his *.^^ ^ 

electioii 

son, subgect to an annuity of 10/. to his wife ibr life, and arkenfftmi 
5£. to his brother ; and the provision for the wife was not ^^^^V^"^ 
expressed to be in bar of dower : — on the question whether or exprest 
the wife should have as well the annuity as her dower, she ^**='*"***** 
was held to be entitled to both, since there was nothing in 
the will to shew a contrary intention, which was necessary 
to make the provision a bar of dower. But it was said, 
that if the value of the land should not be sufiicient to 
satisfy the two annuities and the dower^ it would prove the 
wife's annuity was intended to be in bar. " 

This oise proves Lord Chancellor Loughborough's 
opinion as to the inference from the annuity itself to have 
been, that the mere circumstance of giving an annuity out 
of an estate from which dower arises is not of itself a suf- 
ficient bar. " 

And where a testator devised all his real and personal 
estate to trustees, npon trust to pay his wife an annuity of 
SO/, during widowhood, and in case she married again, 
tfien to pay her an annuity of 50/. only : — on the ques- 
tion whether the wife was entitled to dower as well as her 
annuily, she was held to be so, the Lord Chancellor ob- 
serving, that so &r from a declaration plain, he had nothing 
even to lead him to think the testator meant to deprive her 
of dower.'' 

This esse seems to be somewhat similar to that of Jones 
V. Collier', which, as we have seen, was decided the other 
way : therefore Lord Thurlow was clearly of opinion, that 

• Peanon ▼. Pearson, 1 Bro. C. "^ Foster v. Cook, 3 Bro. C. C 

C. 292. 347. 

^ See 2 Ves. jiin. 580. in French * Supra, page 252. 
V. Davies. 

s 2 
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CuAT. IIL fifk annuity given to the wife out of the testator's estate, 

^^^ and a devise of all his estate subject to that, afforded no 

ine^piica^ foundation of an intention to bar her claim paramount.^ 

^^^ Also where a tedt^itor devi/sed all, bi^ real and personal 

■' estate to trustees, in trust to lay out on mortgagts^ and pay 

his wife 80/. a year ; she was held to be entitjied both tQ> 

l^er dower and the annuity. * 

So where a testator bequeathed an annuity to his wife 
during widowhood, and devised his freehold estate to hb 
son A., the rents thereof to be applied for his maintenance 
and education during mipority : the widow was declared 
to be entitled both to her dower and the annuity.* 
Where a If a widow claim dower out pf the very estate of which 
not^MBput ft remainder was li^iited to her by her husband's will, she 
to election ^^^ be allowed to take both the remainder and her dower, 
dower, and and uot be put to an election. Therefore where a testator 
Umi^ to^ devised all his estate real and personal to trusts, in trust 
her out of as to so.much of his personal estate as was at P., to suffer 
^ his wife to enjoy the same for so many years as she should, 
live ; and as to his real estate and the rest of his personalty^ 
in trust for payment of his debts, and. subject thereto^ for 
raising 5,000/. for such of his children as should attain 
twenty-one ; dien that his real estate should i^emain to his 
first and other sons in tail general^ remainder to his 
daughters, remainder to his said wife for life; aqd th^ 
testator died leaving four sons and two 4&Mg)iters : on a 
bill being brought against the wife, sh^ bj her answer^ 
among other things, claimed dower out pf the husband'^ 
real estate in addition to the interests she tools; under t^e 
will, insisting she had done nothing tp bar. Wself of dower ; 
and she was declared to be entitled thereto, though it wa3 
objected that the devises by the will were inconsistent with 
her claim, since the testator gave her thje very estate iu 
remainder out of which she demanded dower, and that 
therefore she must either take totally under the will, or 

y See 2 Vc^. jun. 580. in French ' Middleton v. Cater, 4 Bro. C; 
V. Davies, ' C. 409. 

* Strahan ▼. Sutton. 5 V68.249* 
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totally reject it : but the Lord Chancellor, after asstmilatiDg Chap. ni. 
the ca»e to Lawrence t. Lawrence **, observed, the widow ^^^^ 
did not claim to overturn the will in toto, which dis- mappkea- 
tinguished the case from Ncjfsx, Mordaunt% but merely ^^^^ 

daimed a temporary interest, and was only taking out that 

excrescent interest for a titne. ^ 

A bequest to a wife of the residue of personal estate Bequertof 
will not create a case of election between diat interest and pmonahj 
her dower* ^ '^^ ^l 

For where a testator made a provision fer his wife out « caw of 
of his personal estate by way of residue, without notidng ^^^^'^""^^ 
her right to dower ; she was held entitled to that, and also interait and 
to her legacy; the Court observing, that by her claim to ^^^' 
dower she did not break in upon the will, and that the 
testator might intend she should have the residue, which 
was an accidental benefit, as well as her dower. ^ 

And in order to put a widow to an election the inten- To put* 
tion of the testator must be clear, and not left to result election 
fifom loose words or expressions made use of by him. intention 

. must M 

Therefore where a testator gave and devised all his real clew. 
and personal estate to trustees, upon trust in the first 
place to p^ his wife 480/., and after payment thereof to 
i^ly die residue amongst his three children : — on the 
question whether the widow should be entitled as well to 
the l^acy as her dower, the Master of the Rolls held her 
to be so, observing, that though the elder cases laid great 
stress on the whole real estate being disposed of by the 
testaior, yet the inclination of the latter cases was not so 
strong against the widow, and some clearer indication of 
the testator's intention was expected to exclude her from 
her right of dower; or that if the widow took both dower 
and the provision under the will, some other part of the 
testator's disposition of his property would be defeated. ' 

^ Supra, page 257. * Ayres v. Willis, l Ves. sen. 

« Supra, page 200. S30. 

' Incledon v. Northoote, 5 Atk. ' Thompson v. Nebon, l Cox's 

490. Ch. Ca. 447. 

S S 
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All the cases that had been decided upon the doctrine 
under consideration previously to the case of French v. 
Davis ' were fully reviewed in the judgment of the Court 
upon that case. There a testator devised all his freehold 
estates upon trust to be sold, and gave certain benefits to 
his wife, and also an annuity during her life or widow- 
hood, and directed his trustees to convert the residue of his 
personalty into money : — and on the question whether the 
widow should be put to election to take the benefits given 
to her by the will or her dower, the Master of the Rolls, 
after observing that the case before him differed firom the 
cases in Amblef \ not being a claim of dower out of an 
estate from which the widow demanded an annuity, as 
those were, but the claim of an annuity out of a fund com- 
posed of the produce of the real and personal estate mixed 
together, and tliat he was glad he did not expressly con- 
tradict the authority of those cases, said, he did not feel 
that clear incontrovertible result from the will, that th/e 
testator meant to exclude hb wife from dower ; and that 
when it came to a measuring cast, it was much better not 
to conjecture. 

And where a testator bequeathed to his wife an annuity 
of 150/. during widowhood, to be paid out of the produce 
of his real and personal estate, the residue whereof, in tlie 
event of his death without leaving any child, he devised to 
a sister : the widow was held entitled both to the annuity 
and her dower, though a distinction was attempted between 
this and prior cases, by reason of the testator having made 
the whole oF hb property one fund. * 

If a testator by his will devises to his wife a portion of 
an estate out of which she is entitled to dower, and neither 
expresses in terms, nor leaves it to be collected from neces- 
sary inference, that the provision he thereby nudges for her 
is to be in bar of dower ; she will be entitled to dower out 

1^ 2Ves.jun. 572. Real v. Lord Galway, and Jones 

^ Viz. Arnold v.Kempstead, Villa v. Collier, supra. 

Greatorex v. Cary, 6 Ves. 615. 
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of the residue of the estate, and not be driven to an Crap. III. 
election. ^^^ 

Thus where a testator, having devised all his freehold in appOca- 
property to trustees, upon trust to pay debts and to raise ^^|^, 
4,000/. and pay 2002. part thereof to his wife, directed, ' 
that as to his demesne, containing about 170 acres, toge- 
ther with his house, &c., they should permit his wife to 
enjoy the same for life, she paying 15^. yearly for every 
acre, exclusive of bog, and keeping the house^ &c. in re- 
pair, and not setting to any person, save him who should 
be in possession of the remainder: — and on the question 
whether the widow was entitled to dower, and also to the 
provision made for her by the Will, the Lord Chancellor, 
afler staling it to be clear that the assertion of a right of 
dower as to the house and demesne would be inconsistent 
with the dispositions thereof contained in the will, said, he 
could not, on the whole of the case, think the testator had 
sufficiently manifested an intent that the beneficial interest 
in the house and demesne, given upon a reserved rent and 
under certain conditions, should be considered as a bar of 
dower out of the rest of the estate ; and decreed accord- 
ingly.^ 

Of a similar complexion to the last case is that of Lw'd 
Dot'chester v. Ttie Earl of Effingham. ^ There a testator 
having purchased an estate called Stubbings, containing 
about 200 acres, by his will desired that his wife might 
liave Stubbings House during her life^ with the ground 
then in hand, about fifly-three acres ; and directed that all 
his landed estates should be attached to his title as closely 
as possible : and on the question being raised upon excep- 
tions taken to the Master's report, whether the widow was 
entitled both to that part of the Stubbings estate which was 
devised to her, and also to dower out of the residue, the 
Master having conceived it to be a case of election, the 
Court held her entitled to both interests, assimilating the 
case to that last cited ; and observed, that the words in the 

J Birmingham v. Kirwan, 2SchQ. ^ Cowper'« Ca. in Ch. 319. 
Si Lef. 442. 

s 4> 
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Chap. hi. yiri{i ^\)out ^cbing ^e testator's lan4 to )iis tide a$ do^l^ 
fo^^ered ^^ possible Created no inconsistency with the claim of 
m af^ica- ^pwer^ whjch p)ig(it postpone or abridge s^ch object in the 
12^^ testator^ but w^ not absolutely iuponsistent ai|d iqcompa- 

tibl^ tbe^ew j^ ; 9n4 fhat both olgect and clf^im might stand 

t^etjier. 
Case where ^f «: testator makes a provision for his wife by will, m- 
widow will t^^()ing ^e s^m^ to be a satisfiu:tion of her dpwer, or any 
to eiect^n cUum sbe m}g]^ have incopsistent with his ^^r dispo^i- 
of twtoitor'i ^W?» *^ ^^ fiflJ^sequenpe of those disppsUioqs nof tajpng 
disponUons e^ect, tj^e widfiy^' bepomcfs ^i^tiUed to soiqq additipnai ip- 
SSct^'"* terest ; she wjjl not it se^ms be compelled to elecj b^tweep 
t|f e l^eii^Q^ sh^. take^ updqr the will, and any su9h int^ir^i^ 
Fqv wberfi. a t^tatpr gave fii^rniture apd oth^r things to 
bis wif^ji deplaring the same to be in fnll of ber dow^r, 
thirds, and 9tb^r plaio^ p\\\ of h\^ real or perspp^l ^^te ; 
^d by CD4icil ge^ve jhe r#sidup to bi^ wife for \\f^^ wi^ 
pq\ye^ tq 4ISPPSi? P( 'hp »»»€! sfi^ be? deW^ ^^ ^ 
approba^i^Q of bis trHsfee^ ; an^ sh^ ^fte^wa^dfli mad^ ^ 
disposition Vfidiout (b^ir cop^ent : by SV^ decree it wa4 4fh 
clar^^, that the widow, having disposed wi|hppt the eoaah 
sent of the trustees, had not pursued her power, and |ba| 
therefore th^ (estator died intestate a3 to the r^idue, if bjch 
ought to gq f^qcordipg to the statute of distribataoBa via^ 
pne-thirf^ to tb^ bu;sband of one^ of the te^tator'^ dau|^|i^i% 
qi^^-third ^o the child of bis other daughter who had died> 
f\^4 the renpainipg third tp the d^yisee of the widow. ' 

An4 wb^^ ^ testator gave certain pf^'ts of bis real and 
pjersQiuajl estate to his wife^ declariqg t^ sapie to be io^ liiU 
satis&c^ion and reqqfx^iffie of all dower or tj^tcdfi she 
could, cla^im. out of b^ ^^\ ^^ personal eist^tQit <^4 dl^ 
rected part of the re5id^^ of bis personajk esta^. ^ Iiq j^^ 
y^ted iu real securities ^ cbaritabfce. purpo^^,. wH^ 
^uld not be sustained : t\^ Master pf the JMJ^ tteing 
^i^B^ gx?ycrni^d by U;^ l|ast-citjed casc^ decre^ thai^ sp 
qi^cb 9^ tt^ residue of tbe pefspnal estate as y/^s^ yes^ 

1 SympsoD V. Hornsby and Hutton, cited 3 Ves. 335. 
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in real 6^iiritJ(B9 Wos divieible aooordiair to the statute of Csab. iil 
dlstrU)ttti<Hif vi«. one hdif to the widow, the other to die ^^^^ . 
mact of kin, ^ *» t^tpHea^ 

|t is observable tliat in this case His Honor seems to ^^^^^ 



bav^ inclii^d to the qpinioD» that if a man devised his ^ 

real ^tafie from bis heir, after giving bb widow a provi- 
9l<Mi ip lien of dower, and the devisee died in the life of 
the devisor, the heir would take the estate, and bar the 
widow of dowen " 

If n husband by his will assumes to dispose of a chose widow not 
in action belonging to bb wife^ and directs that she shall Son by^n"" 
ipak^ no claim to dower out of his estate, yet she will husband's 
not be compelled to elect between those two interests, a byv^iof 
busbaud having no power to dispose by will of his wife's ^^ ^^ 
^oses in action : — and in all cases of election there must j^ election 
be some free d^sposi^ble property.** cases there 

Therefore where a fe^ie-covert, an orphan of London, some free 
^ the svm pf 4i,000/. lyii^ in the Court of Orphans, and ^^^'^ 
Iter husband 4M witiiout having taken out the money, but 
having by his will bequeathed the same to her, provided 
she should not claim dower^ and she afterwards brought 
dower against the brother $ii^ heir of her deceased hus- 
band, who thereupon brought his Irill to compel her to 
rel^ease heif dpwer ok renounce the devise^ and obtained an 
iqppiGtion to stay proceedings in the writ of dower : — on a 
niol^n to dissolve the injunotion, the question being whe* 
tbe^ the moi)ey was devisaUe^ the same was held not to be 
so^ and the injun^ion. was accordingly dissolved. ' 

iV» The commis^on of what nets by a widow, having 
an election to es^cise between do>wer and a collateral saSis* 
jbedon, will wd will iiod be oonsidered as a determinattoa 
of such el^ioH*; 

" Pickering v. Lord, Stamford, 10 Vea.. iSi. in Gartbsh^e ▼• 

3 Yes. 332. Lord Eldon C. h^ Chalie. 
said, he did not know that the " 9Ve8.337. 
doctrine of this case would apply ** See accord, supra, page 2-57. 
to a marriage-agreement, for that ^ Pheasant v. Pheasant, 2 Vent, 

the direct contrary was held in 340. 
Davik V. Davila, 2 Vern. 724. See 
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It seems that the intention of the widow, as capable of 
being collected from certain acts done or things acquiesced 
in by her, must constitute the criterion upon questions 
whether an election between conflicting interests has or has 
not been made. Mere length of time cannot of itself form 
the governing principle, since we find that election may be 
kept open for fifty years, or rather that it may last until 
the whole of the testator's affairs are wound up, and the 
trusts of his will executed. ^ 

Possession taken by a widow of benefits <^red to her 
by her husband's will in lieu of dower, or a substitutionary 
provision, affords the most obvious evidence demonstrative 
of an election. 

As where upon marriage the husband covenanted to 
transfer 2,000/. stock to trustees, in trust to permit him to 
receive the interest for life^ and after his decease to permit 
his wife to recdve the interest for life in lieu of dower ; and 
the husband never having made the transfer by his will 
devised all his real and personal estates to trustees, in trust 
to pay certain annuities, and then to pay the residue of the 
rents and profits of his real estate and the interest of his 
personal estate to his wife during widowhood, and ap- 
pointed her executrix ; and she upon her husband's death 
proved the will, and received the rents and produce of his 
real and personal estates, and afterwards filed her bhl, 
claiming to elect to have the 2,000/. annuities transferred 
upon the trusts of the setdement : she was decreed to have 
made her election to take under the will, having taken 
possession under the same, and the estate being a free fund 
from the beginning. But the Lord Chancellor said, he 
wished it to be understood that this case turned upon the 
particular circumstance of the bill being filed without any 
ground, and containing no suggestion that the real or 
personal estate was in such a situation as to render it 
doubtful what the result would be. ' 

'I See 3 Bro. C. C. 90. ; and 1 Ves. of Beaulieu v. Lord Cardigan, Ambl . 
jun. 172., per Ld. Ch. in Butricke 533, 

Y. Brodhurst, alluding to the case ' Butricke v. Brodhurst, J Bro. 

C. C. 88.; 1 Ves. jun. 171. 
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But if the period of time during which a widow has Cbap. iit. 

apparently acted upon an election be not of so long con- ^^^ 

tinaance as to render it improbable she made the election m appikt^- 

without a fiill knowledge of her husband's circumstances ^^^ 
and her own rights, she will not be bound by such election. 



As where a testator bequeathed a legacy of iOOL to his not con- 
wife, and gave all his estate and efiects upon trust, subject dn^ivey if 
to an annuity of SSL to his wife for life, for his son by a o«c a full 
former wife; and a case of election was thereby created* ; ^*?J*^ 
and the widow, after receiving the l^acy and also the 
annuity for three years, brought her bill claiming both the 
interests under the will and her dower, which was about 
sol. a year ; she was held not to have precluded heradf 
from making an election between such interests and her 
dower, not having acted with a full knowledge of the 
testator^s circumstances and her own rights. ^ 

Neither will an election be conclusive upon a widow, if Widow not 
it should turn out that at the time of her accepting one by°ei^:tion 
subject of election, she was not aware of its liability to madeiu 
certain incumbrances, and so made the election under an ^1^^^. 

erroneous supposition. i%Sj***°^ 

Therefore where a testator by will made certain pro- incum- 
vision for his wife, which he declared should be in satis- '^'^^^^ 
faction of all dower free-bench or other customary estate 
she could claim out of his freehold copyhold or customary 
estates; and <lirected that within three months after his 
decease, she should release to his executors all such right; 
and the wife, not being aware of any ulterior claim upon 
the property so left to her, elected to take the same, and 
executed the required release; and the creditors of the 
testator afterwards succeeded in establishing their claim to 
have part of the prc^rty applied in payment of his debts : 
the widow was held not to be bound by her election, the 
same having been made under a mistaken impression. ^ 

• It may be doubted whether ' Wake v. Wake, 3 Bro. C. C. 

these circumstances would at the 255.; 1 Ves. jun, 335. 

present day be held sufficiently ' Kidney v. Coussmaker, 12Ve8. 

strong to raise the question of 136. 
election. 
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We may lastly observe^ that before a widow can be com- 
pelled to make an election, she is entitled to know what she 
has a right to under the will ^ : and therefore if she does 
not possess the requisite information respecting the state 
and value of the property between which she has a right to 
elect, so as to enable her advantageoasly to exercise au 
election, she may file a bill for the purpose. ^ 

It may be proper to add, that since writing the above a 
case has occurred whereby it has been decided, that if a 
testator be possessed among other property of money se- 
cured by an heritable bond in the Scotch form, and charging 
lands in Scotland, and in which his widow is by the law dl 
that country entitled to a terce or third in life-rent; and 
the testator assumes to dispose of his property, including the 
bond debt, so that the widow is entitled to some interest there- 
in, she must elect to take either under or against the will. ' 



The books furnish several cases touching the doctrine of 
election in application to testamentary dispositions made by 
freemen of the city of London before the statute of 1 1 G. I. 
c. 18. ; the 17th section whereof removed the disability they 
were previously under of disposing of more than one third 
of their personal estate, and enabled them to dispose of the 
whole : — an inquiry into those cases is therefore rendered 
unnecessary, since the statute, by removing the cause 
which gave rise to them, removed also the means whereby 
the doctrine could be again called into application under 
the like circumstances. But cases may arise, wherein a 
widow will be put to an election between her customary 
share and the subject-matter of a settlement made upon 
her after marriage ^, as to which point the several principles 
that have been detailed in the present chapter will be 
applicable. 



* See 2 Yes. & Bea. 225. in 
Chalmers v. Storil. 

* See 1 Ves. jun. 172. in But- 
ricke v. Brodhunt. 



^ Reynolds v. Torin, 1 Russ. 129- 
^ See 2 Rop. Husb. & Wife, 25. 
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CHAP, IV. 

THS DOCTRINB OF ELECTION CONSIDERED IN APPLICATION 

TO COPYHOLD PROPEETY, * 



I. Under ^aihat Circumstances the Doctrine has Application. 

K HE doctrine of elecdon has long been held applicable to 
oc^yhold property; and those cases in which it has been <^<i>«do^ 
administered have arisen where testamentary dispositions 
have been made affectii^ that property, without a previous 
snrrender of the same to the uses of the will, and certwi 
benefits have been communicated to the customary heir on 
whom the I^al estate in the property has descended for 
want of such surrender : — there the heir has not been per- 
nutted to take both the estate and the benefits conferred 
upon him, but been compelled to elect between the two 
interests. 

And although the doctrine has been partially superseded 
in consequence of the statute^ which was passed for the 
purpose of removing certain difficulties in the disposition 
of copyhold estates; yet as it may be necessary to consult 
die doctrine with refisrence to cases prior to the enactment 
of that statute; and since the statute itself, in the con- 
struction it has received, has been held only to supply sur- 
renders which are merely matters of form and not of 
substance^; it is proper that some notice should be taken 
of those cases wherein the doctrine has been applied to 
this spedes of property. 

' On the nilgect of this chapter ^ 556.5. c 192. 
the reader is refmed to Scriv. * See accord. Doe v. Baitlcy 
Cop.33l.[8ded.] and the several 5Bam. &Ald.499. 
notes of cases to which refaence 
is there niade. 
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Chap. IV. H. Consideration of the Cases illustrating the Doctrine. 

Election 

f'*^'.^^ The first case to be met with wherein a court of equity 
tion to has applied the doctrine oF election to copyhold property 
^^^^ appears to be that of Frank v. Standish. ^ There a testatrix, 
— — having surrendered her copyhold estates to the use of her 
tntiag the ^^U, made an exchange of some parts of them for other 
doctrine, copyhold estates, and then devised all her freehold and 
copyhold estates with divers limitations, under which A. 
and B., two of her three co-heiresses, were beneficially 
entitled; and A«, and C. the third co-heiress, were pecu- 
niary legatees:— and the question being whether the co- 
heiresses claiming under the will could take the copyhold 
estates, which having been taken in exchange had not been 
surrendered to the use of the testatrix's will, it was held 
they could not, but must elect between those estates and 
the benefits they took under the wilL And the case was 
assimilated to that otNcys v. Mordaunt,^ 

And where a testator devised all the freehold and copy- 
hold estates of which he should die seised, (the copyhold 
part whereof he stated to have surrendered to the use of 
his will,) upon trusts for sale, under which his heirs at law 
took interests ; and it appeared that one of the copyhold 
estates, which had been surrendered to the use of the will, 
did not pass, but descended to the heirs at law of the 
testator on account of an entail that had not been barred : 
the Master of the Rolls held it to be clear that the testator 
meant to pass the entailed copyhold, and that therefore 
upon the common doctrine that no one claiming under a 
will could contravene it, the heirs must elect ^ 
Topotcus- In order that a customary heir may be put to an election, 
^^j^^J^'' it has been held requisite that the intention of the testator 
tMiator'i to dispose of that which the heir claims as descending to. 
mutt dis- him should distinctly appear. 

^I^y Therefore where a testator devised and bequeathed ail 

his real and personal estate to trustees, in trust for his wife 



391 
588. 



^ Reported in note to l5Vefl. * Supra, page 800. 

1.; and in note to 1 Bro.C.C. ' Wflson v. Mount, 3 Ves. 19K 
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For life, remainder for A., who was. bis heir at law, abso-' ^^^f' ^^* 
lutely ; and the testator at the time of his death was seised of considered 
a freehold estate of inheritance of about 140/* a vear« and of "* opp^ica- 
a copyhold estate of the annual value of about 200/., which capykoU. 
he omitted to surrender to the use of his will ; and after the P'^ ^'Sf- 
testator's death A* claimed the copyhold as. heir at law for 
want of a surrender, and also the freehcjd and personal 
estate in remainder under the will, and brought his bill 
against the widow for an account of the personal estate, 
and to have the trusts of the will performed : on a cross 
bill being filed by tlie widow to compel A. to make his 
dectioQ either to take under the will or as heir at law, the 
Lord Chancellor was clearly of opinion that the case was' 
within the determination of election, and that the plaintiff. 
A. must make his election accordingly. And His Lordship 
also held, that A. had determined his election to take 
under the will, by an agreement he had entered into with 
the widow for buying her interest in the personal estate. ' 

In this case^ the Lord Chancellor seems to have relied 
upon the provision made by the testator. respecting the 
house at W., which was part of the copyhold estate, and 
not upon the general words ; since, from the circumstance 
of that provision, it clearly appeared that the testator had 
before under the general words, given the copyhold estate 
as well as the freehold; for his wife could not continue to 
live at W., unless she took it under the general words. ^ 

And where a testator devised to a grandson by a.daugh- 
ter the several copyhold estates he held of the manor of B., 
and also gave some legacies to the defendant his eldest 
son ; and the testator held two estates of the manor of B., 
in one of which only he had the legal estate, but the same 
had not been surrendered to the use of his will : the Master 
of the Rolls held, that it having been the intent of the tes- 
tator to pass this estate, a person claiming under the vrill 
must admit the- whole; and that perhaps the testator^s 

» Unett V. Wilkes, Ambl.4J0.; ^ See 13 Ves. 175. in Judd v. 
9 Edea's Rep. 187. Pratt. 
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Cm-ap. it. intention was, to leave it to the option of the defendant to 
forfeit his claims by the will in disputing this* ^ 

Although a devise under general words of an unsurren- 
dered copyhold estate has not been held sufficient to indi-* 
cate an intention on the part of the testator, that his heir, 
taking benefits under hb will, should elect between those 
benefits and die copyhold estate, where such words could 
be satbfied by their application to freehold property i ; yet 
where the will di^losed a manifest intention to devise a 
copyhold estate which had not been previously surrendered, 
the heir was compelled to elect. 

Thus where a testator, after dtsrposnig of a portion of 
his property, devised all other hi& real estates, as well 
copyhold as freehold, (the copyhold part whereof he stated 
to have surrendered to die use of his will,) and- all his per- 
sonal estate to trustees, upon trust t6 sell, and amongst 
other trusts, to invest so much of the sale monies as would 
secure an annuity of SOOJ. to his eldest son ; and die testa- 
tor hihd only otae copyhold estate, whereto he had never 
been admitfedj and which he consequently had not surren- 
dored to the use of bis will : die intention' shown by the 
testator to pass the copyhold estate was held sufficient to 
oblige the heir to elect between that and the annuity. ^ 

And in a very recent case, where A. devised all his free- 
hold hereditaments to trustees, and directed diem to sell 
the same^ and also all his- o^yhold hereditaments, super- 
adding this expression, ** and which I have surrendered to 
the use qftkk ny witt^^ and to invest the money prodnced 
by the sale in- securities, and out of the interest to pay cer-- 
tain annuities to his widow and daughters and his son B., 
whfo was his customary heir, directing that in case B. dis^ 
turbed> th^ will by making any claim to any part of his 
estate^ the tmstbes should stop payment of his annuity : 



* Allen V. Poulton^ i Ves. len. ^ Rumbdd v. Runiboki,^ sVes; 

121. 67. 

) See accords Judd v. Pnilt, 
infray page 275. 
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and the testator at the time of his death was seised of two ^^^' l^- 
copyhold estates, one of which only he had surrendered to cmndend 
the use of his will : and B. afterwards devised the unsur- *? «flP^w«- 

Uofi to 

rendered estate to his wife: his Honor the Vice-Chancel- a^t^utU, 
lor, after ruling that the expression, and which I have p ^p^^' 
surrendered to the we of my mllf was not intended by the 
testator as an exception to the generality of the disposition, 
and that the copulative, and, distinguished the case from 
that of Wilson v. Mount \ decreed that the customary heir 
must elect to take either under or against the wilL ** 

But since to the putting of an heir to election it is neoes- Unless tes- 
sary that the intention of the testator should distinctly tendon be 
appear, unless such intention be clearly manifested, no dearly ma- 

1 ^ .1, . nifested, no 

election will arise. election 

Therefore where a testator, being seised of freehold and '^l"""*- 
copyhold estates which lay intermixed, and the copyhold 
part whereof he had omitted to surrender to the use of his 
will, after devising a freehold messuage to two persons for 
their lives, devised all the residue of his real and personal 
estate to trustees to be sold ; and after directing the pay- 
ment of his debts out of the sale monies gave, among 
other l^acies, 500/. to his heir at law ; and bequeathed 
the residue to the nephews and nieces of a deceased bro- 
ther, one of which nephews was the heir at law : — on the 
question whether the heir ought not to elect between the 
benefits under the will and the copyhold premises, the 
testator's intention was held not to be so clearly marked as 
to put the heir to his election. * 

The Lord Chancellor upon the appeal of this case ^ said, 
it was not the ordinary question whether the want of a 
surrender was to be supplied, but whether the testator had 
manifested an intention to pass the copyhold estate, which 
was however only another mode of expressing the same 
idea; as, if he had manifested that intention, all the cases 
proved that the Court would supply the surrender for cre- 

" 5 Ve8. 191. • Judd V. Pratt, is Ves. iss. 

" Strutt V. Finch, f Sim. & 8tu. « See 1 5 Ve*. 390. 

S99. 
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ditors, the wife, or children : — that the question therefore 
was properly, whether the words, all the rest residue and 
remainder of my real estate whatsoever and wkeresoever and 
of what nature or kind soever, manifested the intention to 
pass copyhold estate ; and that the Courts had in all these 
cases said, that those words were not a sufficient indication 
of that purpose, except for the satisfaction of debts : — 
that it came therefore to the same thing : — if the intention 
was manifest, the surrender would be supplied, and the 
case of election arose : but that the same authorities which 
bound him to say the intention was not manifest, bound 
him also to say it was not manifest for the purpose of rais- 
ing a case of election. 

Where a testator disposed of copyhold property that 
had not been surrendered to the use of his will, and the 
heir at law, by the commission of certain acts, was con- 
sidered as having elected to take under the will, his de* 
visee was held bound by such election. 

As where a testator devised a copyhold estate to his heir 
at law for life, with remainders over, and made him exe- 
cutor and residuary legatee ; and the estate appeared not 
to have been surrendered to the use of the will ; and the 
heir took an enfranchisement of the estate from the lord, 
describing himself as the executor and devisee of the tes- 
tator, and afterwards made a conveyance thereof^ whereby 
he created a term of 1,000 years, in trust to raise money 
for the payment of debts after his decease, the residue of 
the trust to be for the benefit of the remainder-man in the 
testator's will : on a bill brought by the remainder-man 
after the son's death against his devisee to have a convey- 
ance of the copyhold estate, insisting there was sufficient 
ground to presume a surrender, and that it was lost when 
the court rolls were burned, and that one could not depute 
a will under which he had a benefit; Lord Hai^wicke 
decreed the plaintiff to be entitled to the estate, observing 
that the rule, that a person enjoying a benefit under a will 
must abide by it in toto, had been held in modem caaes as 
well in taking a personal estate as a real estate under the 
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win, and dien the lieii^s detisee was bound by soch ao- £^^ > 

qpiiesoenoe: — that the evideooe was verjr strao^ parUca- 

laulj fiom die enfnuidiisemeDt, fiir that if die soa had ^^ 

intended to take as h^, he wooldhaYes^ledhimsdf so: 

and diat die son's limiting die lesidne after perfimnanoe 

a£ the tmst fiir the benefit of die gpmainder»man showed 

lie Jntendcd the rest of die tenn dionld attend die inherit- 



Cooka T. Hdliar, 1 ¥ck sea. 234. 
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CHAP. V. 



THE CONSEQUENCES OF ELECTION CONSIDEEED. 



I. The principle of compensation as attendant upon an election 
to take in opposition to an itistrument propounding a case 
of election considered. 

Conae- XUE consequences of a person dectiDg either to accept 
S^i!^uU ^f property offered to him by an instrument propounding 
escing elec- a case of election as the price of his own proper^, or to 
"* retain the property originally belonging to himself, are as 

follows : first, if he elects to acquiesce in the disposition 
• which the promoter of the election has assumed the power 
to make, by accepting the property offered to him, and 
suffering his own to go in the channel such promoter may 
have prescribed, he must do so upon the implied condition 
of wholly relinquishing his own properly, over which a 
power of disposition has been assumed, in favour of the 
person to whom such disposition hath been actually but 
Conse. ineffectually made : secondly, if he thinks proper to refuse 
a"repiur. Compliance with such disposition, by rejecting the terms of 
nant elec- the implied condition upon which the property is tendered 
^"^ to him, and prefers rather to remain as to his own pro- 

perty in statu quoy then, in case his own property is equal 
to or exceeds in value the property intended for him, had 
he complied with the disposition made by the author of the 
election, the latter property must be wholly given up to 
the intended devisee of his own % as an entire or partial 
compensation for the loss he sustains, in consequence of 

• The disappointed devisee takes a creature of equity. See 1 Swanst. 
by act of the court; not by de- 424. 
scent, not by devise, but by decree. 
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the disposition thereof not having been submitted to : bat Chat. V. 
i^ on the other hand, the property retained is inferior in guences of 
value to the property tendered, then a question arises what euownconr 

disposition is to be made of the surplus value of the latter 

property. ^ 

With respect to those cases wherein a person put to 
election submits to the dispositions contained in the instru- 
ment causing the election, little or no discussion has arisen, 
or can arise, as to the manner in which the property as- 
sumed to be disposed of is to be treated, the necessary con- 
sequence of such an election being, that he must suffer 
the disposition made of his own property to have its full 
effect; and since he stands in the character of trustee to- When For- 
wards the person in whose favor such disposition is made, ^^^q^ ^ 
it follows he.may be called upon to invest him with the sumdsin 
legal estate in the property, by executing the requisite con- ^^ ^ 
veyances for that purpose : and sometimes we find that trustee. 
a direction to this effect has formed part of the decree. ^ 

Neither it seems can any discussion arise upon those 
cases, wherein the person put to election refuses to ac- 
quiesce in the disposition affected to be made of his pro- 
perty, and the estate intended to constitute the price of that 
property is inferior or only equal thereto in value ; for in 
such case, the rejected estate must wholly g6 to the person 
disappointed, as a partial or entire compensation for the 
property which the author of the election intended he 
should enjoy. 

The recent case of Gretton v. Hay&mrd^ throws further Where a 
light upon the principle of compensation ; and moreover J^JaH"" 
proves, that if one devisee, in consequence of an election tisfied, wiU 
by another devisee to take in opposition to a will, himself J SdJ- 
takes an interest not intended for him by the will, but ^^"^ 5^°^- 
which goes towards making good the provision left to him, ^™" ^"" 
he may notwithstanding insist, as against the party electing, 
to a satisfaction pro tanto out of the interest intended for 

^ See infra, m^e 281. ' l Swanst. 409. 

« See accord. Slake v. fiunbur}', 
iVes.jun. 525. 

T $ 
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Cbav. V. the latter for the disappointment he occasions. The case 

Own** n 11 

p^eneeiof was as foUows : — 

efeccwnflon- gerle Edward'Hayward devised certain property to his 
wife Ann Hay ward for life, with remainder to her children 
as tenants in common in fee; and the widow, upon the 
testator's death, supposing herself to have taken an estate 
tail in the property, with remainder to herself in fee, levied 
a fine thereof to such uses as she should appoint ; and 
being also seised of an estate in her own right, she by her 
will devised a moiety of part of the property devised by 
her husband, to her grandson George Gardner in fee, and 
the other moiety to trustees, for the benefit of Jane Hay- 
ward the widow and the children of William Hayward a 
deceased son ; and the residue of the property coming to 
her from her husband she devised to her daughter Elizabeth 
Hayward in fee ; and the estate to which she was entitled 
in her own right she also devised to the said trustees, for 
the benefit of tlie said widow and diildren. 

By a decree made in a suit that had been instituted it 
was declared, that the children of William Hayward must 
elect either to take under or against the will of Ann Hay- 
ward ; and accordingly three of them, being adult, elected 
to take against the will, and the two others being infents, 
the Master reported that it would be for their benefit to 
make a like election. Things being in this state, a petition 
was presented by Elizabeth Hayward, statin^j^ to the elKct^ 
that as the estates of Serle Edward Hayward were let at 
rents amounting annually to 870/., whereof the portion 
devised to her by Ann Hayward amounted to 600/., the re- 
sidue being devised by her in moieties of 1S5/. each, one 
to George Gardner, the other to Jane Hayward and the 
children of Wm. Hayward, to whom she had ialso devised 
her own estate of the annual value of 115/., and who there- 
fore under that disposition would take to the amount of 
250L only, she, the petitioner, and George Gardner would 
each take one-sixth of Serle Edward Hayward's estates, 
amounting to 145/. per annum, and Jane Hayward and her 
children would take the remaining four-sixth parts, amount- 
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ing to SSOL per annum, whereby Gardner derived a benefi); ^^^' V. 
of. 10/. per annum, and Jane Hay ward and her children, gueti^s of 
(ind^)endently of Ann Hay ward's own estate, which she «^<^<w« cow- 
devised to them,) of 445/. per annum, while the petitioner 

sustained a loss of 455/« per annum, praying therefore that 
she mi^t be declared entitled to the estate of which Ann 
Hayward was so sftised in her own right, by way of com- 
pensatipi^ as far as, the same would extend, for the loss 
she, the petitioner, sustained by reason of Jane Hayward 
and her children having elected to take the estates so de* 
vised to her, the petitioner, by Ann Hayward. 

And the Master of the BoUs in giving judgment s^id, 
tbiM^ under the election of the widow and children of Wil» 
liam Hayward to at)ide by the will of Serle Edward 
Hayward, the estates of the latter becoming divisible, the 
petitioner took one-sixth ; and the question was, whether, 
having by the election of other persons acquired a right 
not intended for her by her mother, she could insist on 
satisfaction for the disappointment of the devise contained 
in her mother's will, while she enjoyed a benefit which had 
come to her against that will : — that the question was cer- 
tainly new, no case having occurred in which an individual 
in part satisfied, deriving from one source a partial, had 
been declared entitled to additional compensation : — that to 
the extent of the difference between 145/. and 600/. she 
suatfldned the character of disappointed devisee, and the 
difficulties of calculation might be removed by a reference 
to the Master. And he thought that the circumstances of 
novelty could not so entrench on the entirety of the prin- 
ciple^ as to authorize him in refusing compensation. 

The principal peculiarity of this case, and in which it 
seems to have differed from any that had gone before, con- 
sisted, as we have seen, in the circumstance of Elizabeth 
Hayward having, in consequence of an election by others, 
taken an interest under her father's will not intended for ^ 

her by the will of her mother ; whereupon the question 
arose, whether she could insist on compensation for the 
disappointment of the devise contained in her mother's 

T 4 
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Cbav. V. yfnji^ while she enjoyed a benefit which had come to her 
quenceM of against that will, so far at least as such devise was not 
^^|«w con- compensated for by that benefit ; and this question was de- 

cided in the affirmative. 

Heir may This case also induces the conclusion, that whether the 
eUaioii° person refiising to acquiesce in the dispositions made by his 
either alone ancestor's will be the heir or not, and if the hdr, whether 
^]^ alone or with others, makes no difierence; and that such 
person will not in either case be permitted to take the 
estate over which it was competent for the ancestor to 
exercise a control. 
Conte- Upon the principle of compensation it may be farther 

pei^^s'in- remarked, that if the interest of a person in any property 
terest in be accelerated in consequence of an election having beat 
bdngren. Gxercised by another, and be thereby rendered more valu- 
dered more able ; the Couft wiU not permit advantage to be taken of 
election. such acceleration, but will lay hold on such increased 
value, and compensate thereout persons who sustain a pre- 
judice by reason of the election made. 

Therefore where an election made by a wife to take in 
opposition to a will caused a deficiency in the legades, in 
consequence of her being let in upon the personal estate; 
the Lord Chancellor thought it the highest equity that B., 
who had by the election gained possession of an estate 
of which he would have had but the reversion if the wife 
had elected to take under the will, should contribute what 
he was benefited by the election towards raising a fund for 
payment of tl^e l^acies. And his Lordship thought 4,000/. 
in reversion worth about 3,000/. in possession, and decreed 
that according to such estimate the value of the lands, 
being settled by the Master, should be charged if the le- 
gacies required it. ^ 
Whether It may be here observed, that admitting the doctrine of 

^^^ election to be applicable to grants of the Crown, which is 
pUo^le on a doubtful point, yet it may be still more dubious whether, 
^mt ®" supposing the person put to election to renounce what the 

Crown- 
grants. * Webster V. Mitford, lEq.Ca. Ab. 562, 565,; and see the case 

stated 1 Swanst. 435. 449. 
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grant assumed to gijre him, the principle of compensation C^'* V. 
coold be applied, and the rejected property be laid hold on gyei^cet of 
by the Court for making satis&cdon to the disappointed ^^^^'^^ 
grantee. ' ' 

Cases may indeed be supposed, wherein some difficult 
might be found in applying the principle of compensation • 
as if a testator assumed to dispose of another man's pro- 
perty, for which, in consequence of its having descended 
from his ancestors, or from some other motive he had 
acquired a particular attachment, and also bequeathed to 
him certain considerable interests, far exceeding in point 
of pecuniary value the property disposed o£ Now sup* 
posing the disposition made by the testator not to be acqui- 
esced in, then the disappointed devisee would be entided 
to such a proportion of the interests as would be equivalent 
to the value of the property assumed to be disposed of: 
but the value of this property is much greater in the esti* 
mation of its owner, than of the devisee: by what standard 
then, it may be asked, is the value to be ascertained; what 
is to be the criterion? — In such a case however the 
seeming difficulties would probably be overcome on a re- 
ference to the Master. 

IL 7%^ principle of forfeiture as attendant upon an election Fdndpieof 
to take in opposition to an instrument propounding a case j^'^j^L 
of election considered, and as to what instruments it is 
ajfplicaUe* 

But supposing the dispositions made by the author of an 
election case not to be acquiesced in, and the property 
constituting the free disposable fimd to. exceed in value the 
property over which a power has been assumed, then, 
although it may be considered clear that compensation 
inust in the first instance be made out of such fund to the 
disappointed devisee, proportionate to the value of the 
property intended for him, yet it seems to be a doubtful 

^ See Cumming v. Forrester, 2 Jac. & Walk. 334. 345. ; and see 

supra, page 1 83. 
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CiMA V. point what is to become of the sorpltts value, of tbi^t fund ; 

ptgn^ of whether it may be laid hold on by the pei'son sefiiaiog 

«(^cfMncofi- compliaiiGe with the dispositions mad^ or by his conduct 

, he will be considered as having forfeited all manner of 

daim thereto; or whether it will revert to the representar- 

tive of the person originating the election^ having r^ard 

to its real or personal character. 

No case clearly elucidating this point has yet occurred, 
and thie improbability of its occurrence is obvious enough, 
since, the free fund being in general more valuable than 
ihe property over which a power is assumed, the person 
put to dection will in m€>st cases readily acquiesce in the 
implied condition, as his interest will be thereby more or 
less consulted. 

Should however a case calling for a precise dedsion of 
the point at any time arise, the dicta which have occasion- 
ally fallen from learned Judges may afford some rules or 
arguments respecting the adjudication it would probably 
receive. 

Some of those dicta would seem to import, that absoltde 
Jbrfeiture of the free fund is the necessary consequence of 
an election to take in opposition to the instrument causing 
election ; while there are others which would rather induce 
the conclusion, that the surplus of the free fund might be 
claimed by the person put to election, after compensation 
made thereout to the person disappointed. 

But it should be observed, that some of these dicta may 
have been uttered, without an intention on the part of those 
from whom they fell to apply them to the particular point 
of absolute or partial forfeiture, and are therefore to be re- 
ceived with the greater caution. Those importing absolute 
forfeiture were probably addressed to cases, wherein the 
free fund was inferior in value to the property for which 
it was intended to be taken in substitution ; and upon this 
supposition they are in point of fact correct, since the non- 
acquiescence in the proposed terms of election would ope- 
rate as a forfeiture of the tendered estate. 
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Some of ibe dicta, which on the face of diem seem to Cbaiv v. 
induce the conchnioii that absolute forfisitmre is necessarily qtusnea ^ 
^onseqaait opon a non-compliance with a proposed case ^^ ^ '"^^ 

of election, are of the following nature : — ^^ It is ad- 

Biitted that every derisee must confirm the will in toto, if ^^"^ 
he daims any interest under it, and vdll consequently ior^ principle of 
fint such interest, if he impeaches or intercepts any part of ^l^^j^^ 
it.''*— ^^ Suppose in a will a legacy is given you by one 
dayse^ by another an estate of which you are in possession 
is given to another person ; while you hold that, you shall 
not claim the l^acy/' ^ — <^ Election is, where the tes- 
tator gives what does not belong to him, but does belong 
to some other person, and gives that person some estate 
of his own ; by virtue of which gift a condition is implied, 
eidier that he shall part with his own estate, or shall 
not take the bounty/' ^ — '< If a testator, intending to dis- 
pose of bis property, and making all his arrangements 
nnder the impression that he has the power to dispose 
of all that is the subject of his will, mixes in his dispo- 
sition property that belongs to another person, or pro- 
per^ as to which another person has a right Xx^ defeat 
his disposition, giving to that person an interest by his 
will; that person shall not be permitted to defeat the 

disposition where it is in bis power, and yet take under the 
wilL'M 

But other dicta are to be met with whence it may be in- Diets in. 
fierred, that in case a person dect to take against an instnir ^^^^^^ 
ment causing an election, and the rgected property be ^fer- 
greater in value than his own, he will nevertheless be ^^'"'^ 
entitled to the e&cess in valoe after compensadon has been 
flttde to the party disappointed. And first, the definition 
of election given by Lord Chief Justice De Grey clearly 
aeems to involve the principle of compensation as distin- 
giiished from forfejtore. ^ Lord Commissioner Eyre also 

' See 1 Bro. C. C. 292. in Villa ' See 10 Yes. 609. in Broome v. 
Real V, Lord Galway, in note. Monck. 

^ See 2 Yes. jun. edS^ 697. in i See 15 Yei. 220, 221. in Thei- 
WiJson V. Lord John Townshend. limon v. Woodford. 

^ See suprBy page 176. 
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CuAPk V. recognized the principle of compensation iilone by stating, 
^Hences of that ^^ if a mail takes upon himself to devise to B. lands to 
election con- ^{iich he has no colour of title, and which are in the pos- 

session or are the inheritance of A., to whom some part of 

the testator's estate real or personal is also devised; A. 
must either renounce to the extent of Jus own estate the 
estate devised, or must convey his own estate to B/' ^ And 
the Master of the Rolls in Whistler v. Webster " said, <* if a 
testator disposes of the estate of A., to whom he gives spme 
interest by his will, A. shall not take that, imless he gives 
up his estate to that amount.** Again, the principle, as we 
have seen, was explicitly defined by the Master of the 
Rolls in Welln/ v. Welby^; and formed part of Lord 
Eldon's definition oi the doctrine of election in Bandiffe v. 
Parkyns^y which he stated thus : — *^ if I choose to devise 
my real estate to the Noble Marquis opposite, and in the 
same will I dispose of an estate which is not mine but his ; 
a court of equity will say, that he shall take no benefit 
from that will, unless he makes good the whole of the will : 
and the Noble Marquis could not take therefore, unless he 
allows the whole of the will to be effectual, that is, suffers 
his own to be disposed of according to the will, or makes 
compensation for as much as he takes of mine** And in Ker v. 
Wauchope ^ his Lordship said, *^ in our courts we have in- 
grafted upon the primary doctrine of election the equity as 
it may be termed of compensation. Suppose a testator 
gives his estate to A., and directs that the estate of A', or 
any part of it, should be given to B.; if the devisee will 
not comply with the provisibn of the will, the courts of 
equity hold that another condition is implied, as arising 
out of the will, and the conduct of the devisee; that in- 
asmuch as the testator meant that his heir at law should not 
take his estate which he gives A., in consideration of giving 
his estate to B., if A. refiises to comply with the will, B. 

* See 1 Ves. jun. 525. in Blake * Supra, pa^ S54. 

y. BuDbury. ■* 1 Uligfa^i P. C. 2S, 36. ; and 

"■ 8 Ve8« jun. 972. see 2 Jac.^ Walk. 339. in Cum- 

■ Supra, page 205. miog v. Forrester. 
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shall be compensated by taking the property or the value of Chap. V. 
the property which the testator meant for him out of the quew^rf 
estate devised, though he cannot have it out of the estate ^^^^^* 
intended for him." The late Master of the Rolls % in — 1- 
allusion to the definition given by Lord Chief Justice De 
Orey of the doctrine of election % said, he conceived it to 
be the universal doctrine that the Court possessed power 
to sequester the estate till satisfaction had been made, not 
permitting it to devolve in the customary. course; out of 
which sequestered estate so much was taken as was re- 
quisite to indemnify the devisee ; if insufficient, it was left 
in his hands. ' 

The opinion of Lord Eldon C, as deducible from the 
dicta that have occasionally fallen from him, may probably 
be considered rather to incline to the principle of com* 
pensation or partial forfeiture than that of absolute for- 
feiture in cases arising upon wills; for as regards cases 
arising upon deeds founded on contract, we shall presently 
see ^ that his opinion is the other way. In Kerr. Wauchqpe 
his Lordship, as we have above seen, is made to say, '^ that 
inasmuch aa the testator meant that his heir at law should 
not take his estate which he gives A,, in consideration of 
giving his estate to B., if A. refuses to comply with the • 
will, B, shall be compensated by taking the property or the 
value of the property which the testator meant for him out 
of the estate devised, though he cannot have it out of the 
estate intended for him." 

Now assuming the testator's estate, in the case put by 
his Lordship, to exceed in value A.'s estate^ and assuming 
A. not to acquiesce in the will, it might be inferred from 
the above reasoning that A. should nevertheless be entided 
to such excess ; for, says his Lordship, <* the testator meant 
that his heir at law should not take his estate^" — and that 
^< B. shall be compensated." 

^ Sir Thomas Plumer. ' See 1 Swanst. 425, 4S4. in 

' See supra, page 176. -Gretton v. Hayward. 

* See infra, page S87. 
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Ciijir. V. AgaiD, in Tibbiis v. Titbits "^ bis Lordship is reported 

qlmwes ef ^ ^^^^ ^^^ expressed himself: — *^ I had a general 

aecttancon- notion, that if a testator devises the estate of A. to.B.* 

* giving property of bis own to A*, and immediately after 

the will is found the question is proposed fx> A* to elect 

what he will do, in that case his election to take his awn 

estate requires only compensation : but I dare not trust to 

general recollection upon that." 

And in bis judgment upon the same case he is si^d to 
have observed % that the question was, whether the de- 
fendant, in the event of his electing to take against the 
will, was bound to forfeit all the benefits he took undi^ it* 
or whether he was only to make a. compensation to the 
plaintiffs for what the testator intended Uiem: — that op 
this point he had looked through all {be cases with great 
attentiKMi, and they conti^ned many d^pta.not easUy reQon- 
ciled : — that though it wpuld perhi^s be too much to say 
that tbfit i^hould be the rule muveisally, he thought ..tb« 
case before him oine for compensation. only i.-rr^ that at the 
same time hjewas of cqpioioi^ thfere migbt be.cf^ses, where 
not only compensation was to be ma^e, but the whol^ was 
to be given up : -* that he thought the old principle of the 
. Courti • till.^ilmkien by some later deteri^ciinations, was ^^om* 
ps^iQlOipD, but that it bad since been shaken. 

.And in. Qreen v. Green ^ his Lordship intimated, that in 
the case of a will there was authority enough to say, the 
party is only to give up sufficient to compensate those who 
are disappointed. 

From those cases wherein the person put to election also 
fills the character of heir at law to the person creating the 
election, and elepts to t^e in oppositioi^ to the will, no 
decided opinion can be collected respecting what the ^ppM" 
cation of the suqilus would be in those cases where the 

person put to election, and electing to take agaiast the 

* See l9Ve8.662. ^ See l9Ve0.6f9. 

" See lRop.Hiiib.&yri£B^567. 
inn.(a.)[3ded.] 



IN COURTS OF SQUITY. 28? 

^ill» and the hdr^ are different persons ; it must it seeoas Cha9.*V» 
go to the one or the other; the question is which of them; guencesqf 
and when they are both represented by one person^ the deotUnoon^ 
question ceases to nave existence* ^ —^ 

Of this description are the cases of Nqys v. Mordaunt^ 
Streatfield v. Streaifield ^, the anonymous case in Gilbert % 
Ltodjf Cavan v. PuUeney\ IVeliyw. JVeUy^ and Titbits y. 
Tibbits. ^ 

In like manner, no decided opinion can be formed upon 
the above point from those cases wherein the person put 
to election, and claiming to take against the will, is also 
the personal representative of the person promoting the 
election; to which class the case of Rich v. Cockell^ may 
be considered to belong. 

By those desirous of pursuing the point under consi- 
deration further, considerable infbrmaticm and assistance 
are ciqpable of being derived from the very able notes of 
Mr. Swanston ^ and Mr. Jacob % particularly as those gen-^ 
tiemen arrive at different conclusions. 

With respect to deeds founded upon contract the indi* Absolute 
nation of equity seems to be, that in case a party be put to attendant 
election- by reason of any dispositions -contained therein, upon an 
and elect to take in opposition thereto,! he must.givie up all against a 
interest whatever in the substitutichiary estate in favor of ^^^^ , 

• , founded on 

the persons prejudiced by his election, even though the contnct. 
same, after lull compensation has .been made thereout, 
may exceed in value his own estate; so that absolute for- 
feitnre, and not compensation merely, is in this case die 
consequence of not acquiescing in tlie di^iositiions assnmed 
to be made. 

In reference to the above point Loixi Sedesdale C» has 
observed S that in case of a settlement made by a &ther^ 
suppose part of the lands subject to an entail not barred, 

* Supra, page 200. ^ Supra, page 238. 

y Supra, page 202. * See 1 Swanst. 453. nr(?)* 

" Supra, page 204. ^ See 1 Rop. Hosb. & Wto,569* 

' 9 Yes. jun. 544. n. (a.) [2d ed.] 

^ Supra, page 204. * See 2Scho. & Lef.267, 268. 

' 19 Yes. 656. ; 2 Mer. 96. in Moore v. Butler. 
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Chap. V. and another part that could be well settled ; it would be 
ptgftcet of ™^s^ mischievous to hold that the eldest son should have 
dectim con^ the benefit of the settlement as to the lands well setd'ed, 

and not perform the contract of hb ancestor as to the 

other part : — that it might happen that the estate settled 
on the wife and younger children was that which was sub- 
ject to the entail, and that the estate over which the fether 
had full power was limited to the eldest sou. 

The case of Green v. Green ^ exemplifies these princi- 
ples, and strongly shows the inclination of Lord Eidon^s 
opinion respecting the principle of forfeiture &s distin- 
guished from that of compensation. \ 

In that case certain estates, to which A. was entided as 
tenant in tail in remainder expectant on the decease of the 
survivor of his &ther and mother, were upon his marriage 
limited, as to part, to the use of the fiither and mother 
successively for life, remainder to A. for life, remainder to 
the plaintifiP, his intended wife, for life, remainder to the 
first and other sons of the marriage in tail ; and as to 
other part, immediately to A. for life, remainder to first 
and other sons, subject to the trusts of a term of 800 years 
for raising younger children's portions : andcertain estates, 
to which the plaintiff and her parents were entitled in fee;, 
were limited, after the decease of such parents, to the same 
uses fis the former estates were limited upon after the de- 
cease of A.'s parents : •— upon the decease of A., his own 
and the plainti£Ps parents being previously dead, the de- 
fendant, his eldest son, entered into possession of part of 
the estates settled by the plaintiff and her parents, as te- 
nant in tail thereof under the settlement ; and the plaintiff 
entered into possession of part of the estates settled by 
her husband and his parents as tenant tor life thereof; 
but the defendant claimed to be entitled thereto as tenant 
in tail by virtue of his original title, the estate tail therein 
not having been barred, and brought ejectment against the 
plaintiff for the recovery thereof: and the Lord Chancellor 

^ 3 Mer. 86. 94. ; 19 Ves. 665. 
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observed, that A. became' a purcliaser for himself and bis ^"^^' ^* "~ 

Conse- 

femily of the estates conveyed on the part of the wife ; and q^mces of 
beune tenant in tail of bis own estates, he did not effeetu- ^f ^^^ ^<^ 

atty convey his interest, and his soa now claimed the latter 

estates by virtue of his original title: — ^^that the question 
waSf should he be permitted^ to take^ without making good 
tb& contract entered into by his father on his marriage ? 
And his Lordship said,, he certainly mclined (o think that 
tbe-defendant must either give up the whole of the benefit 
to wludh bewas entitled under the settlement made on his 
father's mnrriage} or if he would not, that he must make 
good the contract: but that when he expressed himself 
as having formed this opinion^ he was not able to find thaj; 
it was directly supported by any former decision : — that the 
principle however was^ thali if a man would not give the 
price the parties meant he should give, he should not have 
Ibe 4bing which was bygained for : — that the question 
under a settlement was^ differ^iat to that under a will, be* 
caus^ in the fiH'mer case, an ^press contract had been 
entered into between the parties* 

But with respect to cases of election arising upon deeds of Conse- 
a voluntary oatore, and not founded upon contract, if com- ei^ing 
peHsation only» as distinguished from absolute forfeiture, is ?f^"^^ 
to follow im electicHi to take against the dispositions thereby yoiantai^ 
assumed to be made, aod the free fund is the more valuable "^^'^• 
{|r)9pertjr,i no niore reason appears Uy exist for withholding 
firotn- them such compensad<m principle than from wills. 

Itl. As to tMpawer^ofdeciioA being contrdHect^ and oh 

whom itik conclusive. 

It the QOMie<|MiQce of n persoA'S electinji; to take in- one wbere 
ivajr woidd^ be iBOve beHefieial to^ parties interested in the ^^^ 
au^ect of dectioti thdn in adothery it seems the Court will controlled. 
SDmpel^aa election- to be made in that particular way. 

Fol^^^ier^ A«on bis marriage covenanted,, in consider- 
ation of a portion, to purchase land of 400/. per annum, 
and settle the same on himself and his wife for their lives, 
and the life of the survivor, remainder to the heirs of 

u 
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^^- V. their two bodies; and it was provided that if»A. dirf befercf 
^uencesof ^^^^ Settlement, the wife might elect either to have the 
^^fcww con^ 400/. per annum, or S,000/. pwd her in lieii of dower ancT 

' L thirds ; and the husband having died before any setdemenC 

made^ the wife elected to have the 8,000/1, but the chil- 
dren insisted on having the land purchased : — ^the Coart, 
notwithstanding the wife's election, decreed a setdemait of 
land of 400/. per annum to be made. ' 
Whether Whether an election made by a tenant in tail will be 

XjgoiKAia. binding upon the issue in tail seems at present undecided. 
tail wfli Xhe point was alluded to in the case of Ijcmg v. Long'i^ and 
qusre. ' the Lord Chancellor said it might admit of a good deal of 

doubt; but it was not necessary to decide upon it * ' 

Wbera An election made by parents taking partial interests 

^1^^^ only in a subject of election will not be binding upon their 

parent! wiU children ; — as if for instance property made the subject of 

^1^'"^ election be settled upon a parent for life, with remainder to 

children, hb children ; an election by the parent to take under or 

against the instrument creating the election will not be 

conclusive upon the children. ^ 

This point was so decided by the case of Ward v. 

Bough, ^ There a testator, having by articles previous to 

his marriage covraanted that in case he died in his wife's 

life-time, as the event happened, his representatives should, 

within six months after his death, pay the trustees 4,000/., 

upon trust to place the same out at interest,' and permit 

his wife to receive the interest for her life, and after her 

death to divide the principal equally among the children, 

and having had three children, by his will gave the interest 

of 1,000/. to his wife for li£^ and made other provisions 

for her; and also gave his executors 1,400/i, upon trust for 

the separate use of one of his children, a marri^- daughter, 

and on her death to divide the principal equally between 

her children and their issue at twenty-one; and tnade 

sinlilar but unequal provisions for his two other children ; 

' Hancock v. Hancock, sVem. i 4Ve8.405. 
405. ^ 4Vet.6S7. 
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and declared that the provision thereby made for his wife ^h^'* ^• 
and children shovid be in lieu of all claim under his quencetof 
marriage articles ; and the married daughter having elected ^?^ ^''^ 
to take under the articles, a question arose whether such ' 

election would be binding upon the children ; the Master 
of the Rolls said, that upon reading the will, he had no 
doubt the children would not be bound by the election of 
their parent: and the^ were accordingly declared to b« . 
at liberty to apply after their parent's death. 
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CHAP. VI. 



ON THE DOCTRINE OF SATISFACTION. 



C/L08ELY allied to the doctrine of election, which fbrms 
the subject of the five preceding chapters, is the no less 
important doctrine of satbfaction, in some at least of the 
Analogy various branches into which it extends itself. The point 
d** teT" of ^^ similarity between the two doctrines exists in reference to 
election an4 those cases of Satisfaction, wherein it is incumbent on the 
sausfaction. p^rty to be satisfied to elect either to abide by the instru- 
ment giving title to the subject^ which it is intended satis- 
faction should be made, or the instrument giving title to the 
subject h/ which it is intended satisfisiction should be made. 
There is indeed no disposing of the property of another, as 
in the case of election, which forms the leading feature of 
distinction between the two doctrines : — the case of election 
can arise only where a person affects to give something 
which is not his to give, but belongs to some other person, 
and gives that person some estate of his own. The con- 
nection however between the two doctrines is conceived to 
be such, as to warrant the introduction in this place of an 
exclusive chapter on the doctrine of satisfiiction, which it 
is proposed to consider briefly, I. As between parent and 
child; II. As between husband and wife; III. As between 
strangers. 

I. Satisfaction considered as between parent and child. 

1. In what cases a provision made by a parent for his 
child will be considered as intended to go in satisfactu>n 
of a former one. 

2. In what cases it will not be so considered. 

3. As to cases of ademption, and when a legacy be- 
queathed by a parent to a child will and will not be 
adeemed by a subsequent advancement. 

19 



on tii« MCTRItfE OB 8ikTISFACTIOK* 26S 

IL SMas&odon considered as between husband aod CaaiwVL 
%4fe^ 



1* In what cases a thing engjaged to be d<»ie by a hns^ '^ ^'^"^ 
tmod for the bcuK^fit of hid wife will be eoosidered as dtiid. 
saiisfied. — — — 

2^ In what cises it will not be so oonsidered. 

3. As to the disdnetioii between cases ofsatisfiiction and 
those of pedbirnianoe, and in what cases the covoiant of a 
husband ibr the benefit of his wife will be considered as 
^rfermed. 

4« In what eases it will not be so considered* 

III. Satisfaction considered as between stranga^ ; where- 
in inay be ioqpiiiPed, in what cases benefits Toluntarily ac- 
quired by persons from those upon whom they have^any 
unsatisfied daims will and will not be oonsidered as a satis- 
faction thereof. 

I, Satisfaction considered as between parent and child. 

1. Is what cases a provision made by a parent for his Wbei»a 
child will be considered as intended to go ia satisfaction |^]^^y a 
of a former one. ptrent for 

Those cases of satis&ction» which bear the strongest ^^i ' ;„ 
resemblance to cases of dection^ appear to be dT that dass ntu»ctio» 

1 • • . . J !• 1 -ij t_ •_. /• of a former 

wfaerem a provision is made for a child by virtue ex some oim. 
irrevocable instrument, and the parent, either by some 
act in his lifetime, or by will, afterwards makes some 
provision for such child, but without expressing that the 
same was meant to be » substitution of the former one. 
Under these circumstances the intuition of the parent will 
in many c^ses be considered to have been, that the secood 
provision should be taken in satis&ctioo of the first; and 
upon the strength of this presumed intention, the Court 
will interpose ks authority to prevent the child from taking 
both provision^ and compel him to elect either the one or 
the other : and if the substitutionary provision is inferior 
m amount to the provision first made, it will be held to go 
in part satisfection thereof" : for the Court has been fire- 

• Soe S Atk. 634, 635. in Weylaod ▼. Weylaod* 

V 3 
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Cff^r. VL quendy said stroif gly to lean against double pordons and 
amadend double provisions, the presumption being, that the parent 
Vj^!f^ i* pajring the ^ebt of nature. But whatever foundation 
cfttU. there might be for the original applicadon of the rule thai 
^^aixnletm ^^ second provision should not be a further pft, it is not 
against now to be dispnted, though it is obvious that the intent of 
tions. ^*"' ^^ parent is as often disappointed as served by it.* 

Thus where by marriage setdement 4,000/. was provided 

for daughters ; and there being two daughters, the fiither, 

without nodcing the settlement, bequeathed to them 2,0001. 

apiece for their pordons; the letter provision was held to 

go in satisfaction of the former. ^ 

SUght cir- Cases of satisfaction between parent and child depend 

^ Q^^^ on other grounds than cases of satisfaction between other 

^*vi^ persons; it having been long setded, that slight circumstances 

tion bfr. of difference between the two provisions as to their dme of 

^^T' ^ payment will not be sufficient to repel the presumption of 

child.' an intended satisfaction, which with r^rd to third persons 

would be sufficient. ^ 

Therefore if on marriage a portion is secured to a child 
out of land, and die parent gives the diild a portion in 
money equal to what is so secured, though payable at a 
diflerent time; it shall by implication be a satisfiiction, and 
if not equdl yet a satisfaction pro tanto. 

Thus where the trustees of a settlement were empowered 
to raise 3,000/. in case there should be two or more 
daughters, to be divided between them at ei^teen or 
marriage ; and a certain trust estate, being a term of ninety- 
nine years determinable on the father's death, was agreed 
to be sold for 2,000/., of which 200/. was to be paid to 
the father, and 1,800/. to the surviving trustee; the latter 
sum was decreed to be taken in part of the 3,000/. portion, 
though to be paid at twenty-one or marriage* ^ 

»» See2Bro.C.C.5i7. in Powd Barclayv.WMiiwright;17Ve8.l91. 

V. Cleaved in Hartop v. Hartop. 

« Bloyes v. Bloyes, cited 2 Vera. « Jesson v. Jesson, 2 Vem. 25S, ; 

11 1. ; and see Blois v. Blois, 2 Ch. and see Thomas v. Kemish, ibid. 

Rep. 162. 548.; Bruen v. Bruen, ibid. 439.; 

* See 6 Ves. 319.; 3 Ves. 466. in Macdowall v. Halfpenny, ibid. 484 . 
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f And where there was nothing but the circumstance of ^h^'* y^* 
Miaking the payment bf the satisfaction fund three inonths cmMered. 
after the wife's death, instead of at her death, — the period ^ ^^"f^ 
appointed for payment of the fund to be satisfied, — that chUd. 
difference was held insufficient to repel the presumption/ ^ "'"'""' 

In the case of a legacy by a father to a child," as great Sadifactioa 
or greater in amount than a portion to which the child ^J^^^ 
was entitled, the intent of securing the portion is considered 
io have been only that the child might be provided for, 
which end is answered by the parent's giving an adequate 
or grealer legacy by his wilL * 

. ' As where upon marriage the residue of the wife's fortune 
w^s invested upon trust, after the decease of the parents, 
to be divided amongst the children as the wife should ap- 
point,, and in de&ult of appcnntment equally between 
thexsK.9 and the husband by his will bequeathed 10,000/. 
to' his;exec[utors, the interest thereof to be paid to his wife 
whilst sole, who was to. have power to dispose of the prin- 
cipal amongst the children : the interest which the children 
took under the will was. held to be a satisfaction for what 
they took under the settlement ^ 

And if the substitutionary fund provided by will fall Case of 
short of the sum to be satisfied, it shall be taken in part us&caon. 
satisfaction thereof. 

As where by settl^nent after marriage the husband's 
estate was limited in trust to raise 10,000/. for younger 
children's portions : and it was provided, that if the husband 
in his lifetime gave any sums of money to his younger 
children towards their portions, and so declared Uie same 
by writing, they should go pro tanto in satis&cti(m thereof; 
and he by will directed, that if he had one younger child, 
the trustees should raise 5,000/. for such child; if more, 
^,000/. for each; and died leaving two children: the 
.2,000/. were held to go in part satisfaction of the provision 
made by the setdement. And the Court observed, that 

^ Sparkes v. Cator, 3 Ves. 550, '^ Moulson v. Moulion, 1 Bro. 

8 See 1 p. Wms. 299. in Rawlinr C. C. 82.; and see Ackworth t. 
V. Powel. Ackworth, ibid. 307. 

U '^ 
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/GuAv.yi. tij0p^ ^ff^^ gt-onnd to suppose the testator liaii fovgttten 

c^niend the pTioT proTision, md that if he liad, the beqneat ought 

as betmeeu . to fio in part fiaitisfaotioii. * 

chUd. And if poftions are provided by wxj daqeuis iviwtsoeT^^ 

ATZeof <^^^ pwrent gives a provisioa 1^ iwfll for a fXHrtaora, it is 

M4ia&Gtion a satisfaQtioii primft fedie^ and uoless there are Stream- 

fytai^!^^ Stances to show it is not so intended. J 

intended. And there may be a satisfaetieH, not oidy iot what a 

Mt^f^bn P^*'^*^ ^^ ^y ^'^ ^^^"^ ^^ obliged himsdf to pro^e» bat 
of aprovi. also for a provision made ty an anoestor eat of property 
hTm^^ settled upon or falling into the bands of t1|e parent 
cestor* Tfatts where A. settled an estate upon him^f for liie^ re 

maioder upon bis first and other sons in tail ; wttli a pro« 
viso that if his son B. should die without issue male^ ani 
leaving a daogbter, the trustees should raise oat <^ part 
of the premises 6fiOQl*j to be paid to sueh daughter widm 
a year after inarriage, or at twentynMie ; and B. after his 
father's death pursuant to marriage articles limked die 
eatate, (including the premises diarged with the SfiOtil^) 
to himself for life, remainder to his first and otlier smis in 
tail, remainder to trustees for two hundred years for nusing 
SyOOOL for daughters' portions, if no issue male ; and B. 
having no issue male, by his will, reciting that he bad only 
one daughter, appointed that she should have 8,000l. f&t 
her portion, but took no notice of the settlement made 
after his marriage ; the daughter was held to be entitled to 
one portion only, but not to be precluded from electing 
the portion by her fsither's settlement, if on coming of age 
she thought the same more for her advantage than th^ 
portion by his will* ^ 

* Warjteij y, Warren, 1 Bro. C* 1 1*. Wins. 2d7. j Brook v. fiiiikei, 

C. 305.; 1 Cox*s Ch. C. 41.; atid Mosel. 108.; Watson T. Lord di- 

B^e Duke of Somerset ▼.t)ucfae88 colii,Ambl.525.; Woodv.Bmnt, 

DowaeoFOffiomessety lfiro.C.C. s Atk. 531.; Seed r. Bnrffin^ 

309. in n, 1 Ves. sen. 501.; which two kttef 

J See 3 Ves. 528, 529. in Hinch- cases seem to have shaken the au« 

cliffe V. Hinchclifie. Miority of Chidiey v. Lee, Pl«c. 

^ Copley V. Copley, 1 P. Wms. Ch.228.; and see Chave v. Far- 

147. [4A ed.]; S Eq. Ca. Ab. 659. rant, 18 Ves. 8. Lord Thurlow is 

pi. 4.; and see Rawlias ▼. Powel, reported to have said, that where 



Ami mhem a testator, who Is a pavent, «balt have Sb* Cha^. VI* 
mveved by €be iMnner ^ bis gift, 'Or llie oiretimitaoces <tf ^^^ 
k a6 tliey appear <i^)oa the face ci both infifruitieiils eom- ••^fa ^'* 
paittd, im (ntenticm ^f providing ta the ent^ide for his iMd, ^^uT 
in oiSMf words, of doing aH that his parental ifiscreti<m * ~~T~ 
points out as proper to be done by him for the maintenance the crHe. 
of that cliild, he indicates this to pass in his mted, ^at no ^^^S^ 
other maintenance be demanded from him but that which he 
has thua measured In his own iestaaientary disposition. ^ 

The general run of cases as to the satis&ctfon of por- VMrtfwMkm 
tions by some subsequent provision proceeds upon an in- ^^ i^\ 



tention implied* But if ftom an fntenlion eacpressed in v^^ "^ 
any instrument providing a poition for a diild, ft appears piened** 
that the same should, if accepted, be taken in satisfaction 
of a former portion, it will of course he incumbent on the 
child to take one portion or the odiert «ad then it matters 
not Whether Ae seccmd portion be of the same amount, 
and equally benefici^ and certain, and of the same nature 
as the odier, which rules have application only to simple 
legacies. "^ 

Though the word '< portion*' appfied as between parent Fone of 
and child wiH raise a case of sa^las&cdon, yet if ap|died tioo." ^' 
between other relations or friends it will not have that 
enecc. 

2. In what eases a provinon made by a parent for his Wbm a 
child wDl not be considered as intended to go in satbfiie- ^]^by a 
l3oa of a fohner one. paient for 

Although a provision made by a parent for a child wiM ^iu^not go 
primft iacie be presumed as Intafided to go in satisfiM^tioQ >» wtbikc. 
either whoUy or in part of a pordon to whidi the child was fonner om. 
antecedently entitled ^$ and atthou^ the Court, whieh 
leans against incumbering estates twice over where provi* 

portions are charged on an estate ' See s Bro. C. C. 364, S6S, 

vhioh will fio to the eldest son, ** S^ B^de v. Byde, 2 Eden's 

the rule is^ that additioiuil pprtioai Rep. 1 9. ; l Cox's Ch. C. 44. 

on concfition shall be like laws made ** B^ 2 firo>€* C SI 7. in Powel 

after others, and repeal the former, v. Cleav^er. 

See 1 Bro. C. C. 396. in Jeacock ** Supra, page 096. 

▼. Falkener. 
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Ghaf. yx. MOOS mpve from a parent to the same persons and for the 
'con£ered Same purposes, will overlook little circumstances of time as 
as bawem, f0 (i}e payment of the. two sums ^ ; yet these rules must be 
eAiU. ^nnderstqod with some restrictions) as that the thing satis- 

jr, fying be of the same nature with the thing to be satisfied ^ 

tia^ing SO that mopey and land, being things of quite a different 
MDenrture i^f^^^^ ^ ^^^ sl^&U xiot be taken in satisfaction for die 

with thing other, 
to Im a^* 

tiifled. ^^ where a father upon his daughter's marriage gave a 

Money not .bond to.his son-in Jaw. fot part of her portion, and af^r- 

jj^ ^ .wards devised to him and his wife lands of greater value 

than the bond debt; it was held that the devise could not 

be presumed to go in satisfaction of the debt, though there 

was a.dejSciency of assets. "^ 

Thing u- And the thing given in saUsfaction must be attended 

^^^t^ with the same certainty as the thing to be satisfied; if 

*J"^n •• therefore.it depends for its vesting upon the happening ai 

M^ed. some contingency, there will be no satisfaction ; for what 

is contingent may be nothing; and a testator, eq^ecially 

too when a parent, cannot mean to give nothing in Ueu of 

\ something: and in the construction of double portions, it 

has always been of weight tiiatthey were both certain. ' 

Therefore where a husband on his marriage setded some 
exchequer annuities. for ninety-nine years to the amount of 
;300f. per annum in trust for himself JTor life^ remainder for 
Jiis wife for jlife,; Remainder for his children; and there 
being only one child, a daughter, he devised ail his real 
jand personal estate to his wife, charged with 10,000/. as a 
^portion for his said . daughter, payable at eighteen: the 
portion was held to be no satisfiiction for the annuities, the 
(Lord Chancellor observing, that the same was subject to a 
contingency, and not payable unless the daughter survived 
the age of eighteen years ; and that it would be hard that a 

i» See 5 Atk. 98. in Clark' v. "^ See 2 Atk. 493. in Spinlcs v. 

Sewell. * Robins; Grimes v. Allieurs, cited 

• «> Goodfellow V. Burchett, 2 Vera. 2 Bro. C. C. 356, 

;298. ; 1 Eq. Ca. Ab. 204. pi. 7. / ' ; 
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mere contuigenicy should take away a portion absolutely Chap. yi. 
Tested, especially in the case of an only child. • ^I^^JT 

And although the Court inclines to the presumption ^ b^ween 
that where a second provision is made' by a parent, or chUtL 

person standing in loco parentis, the same shall go either jj^ 

wholly or in part satisfaction of a former provision ; yet if be ejusdem 
the second provision is not ejusdem generis with the ^^'^y,, 
former, the presumption will be in &vour of its being con- 
sidered accumulative. ^ 

So that the^ limitation of a life interest in the residue of 
real and personal estate to a child, entitled under his 
mother's marriage articles to have a sum laid out in the 
purchase of land after the death of his parents, will be no 
satisfaction for such sum, if the will contain no words war- 
ranting that construction. " 

But though a portion will not be satisfied by a provision But a 
not ejusdem generis therewith, or by a bequest of the re- tionTmay 
sidue of an estate; yet it does not necessarily follow that a berabedbgr 
residue may not under any circumstances be a satisfaction r&S^ 
for a portion ; for if tiie party make the provision or be- 
quest witii reference to a definite amount which he intended 
it should reach, entering into a calculation of its value, a 
case of satisfaction may be raised. 

Thus where upon marriage it was covenanted that the 
executors or administrators of the intended husband 
should, witiiin three months after his' death, pay the 
trustees of the settiement 2,000/L, the interest tiiereof to 
be paid to the wife for life, and aflier her decease the prin- 
cipal to be paid to tiie children of the marri^e : and there 
being issue of the marriage, one son, the fother bequeathed ■. 

" Bellasu v. Uthwatt, 1 Atk. 426.; " . Alleyn v. Alleyn, 2 Yes. sen. 37. ' 

and see DufBeld v. Smith, 2 Vera. And in order to make out a case of / ' 

1 77. 258. 354. ; 1 Eq. Ca. Ab. 304. satisfaction against a child of a sum 

pL 6. ; and the obsenrations made which a. parent is under an obli^ 

m Warren v. Warren, 1 Bro. C. tion to provide, the fund satisfyidg 

C. 510. ; and see Mathews^ y. Ma- must consist of some free dispo»- 

thews, 2 Yes. sen. 655.; Hanbury able .property belonging to the 

V. Hanbury, 2 Bro. C. C. 551. 529. parent: See accord. Roberts v. 

' See Gfrave v. Earl of 3alis- Dixall, !^ Eq. Ca. Ab. 668. ; pi. 19. 
bury, 1 Bro. C. C. 425. 



800 ON THE 90cniy£ OdP 9ATI8FACTIOK 

CttAp. vt to htm Ms flfaare in oerteiii p<Mirder-froriE% and «o mnob 

nS ? S!y money as being added lo msidk shaie would make ^ tbe fiilt 

ia i! t!!r!S ^'''" lOyOOO/. $ and the UfiOQl^ {)Dition wa«^ never paid ; 

child. the same was bdd to be satisfied I7 tbe bequests and the 

""""^ Master of tbe IloUe said, thai there was upon tbe ftoe of 

tlie will a clear pecuniary bequest to aome amotml^ wbieh 

indeed was uncertain^ dqpendidg upon tbe vulue of the 

powder concern ; but tihat tbe testator^ knowing the value 

of the share not to be 10,000/., said, h0 meant to give in 

money aU that the share fell short of such sum. And his 

Honor observed, he was by no means dear, that if the 

testator had confined hiaaself to saying be gave as mudi of 

bis residuary estate as should be of the value of 2fi00l»r 

the same would not have been a satisfiidioo of the por-» 

tion. ^ 

iMt due A dci)t due from a parent to a child is no more satisAed 

to dJSST^ "7 A ^g^y ^^ equally benefieiai with tbe debt, as fi>r in- 



stance depending for paym^t on a contingency, than ar 

legaiBf, ddbt due from a stranger is satisfied by such a ^gacy^> 

unless upom tibe face of the will, or from the circumstanees- 

as to the manner in which the testator has acted npoif 

tbe property, it can be plainly proved be meant it so. ^ 

Whereas- Where a father has advanced to a child a portioQ^ 

^l^^*]^ though it BOMiy be presumed be intaDded to pay a debt, or 

presumed* gstisfy a poitioii, yet such presumptioa is not warranted 

wliere ike &thcr has said what he meant to do ; as that be' 

meant to satisfy somediing dee* ' 

Tbe pie. And the presun^ion existing in the case of a pmreat 

Tt^Hc^ and child, as tb die satisfiiotion of a prior portion by sookt 

ticm inqr be sttbsequ^t provisio% is capable of being rebutted by parol 

pwSeH^^ evidence^^^ There is however a great difference between 

deuce* parol declarations, as to the point whether tbey are all 

alike weighty and efficacious. A declaration at the time 

of making the wilt is of more consequence Am one afieiy 

* Bengough V. Walker, 15 V^. ^ See Elfison v. Cookson^ 2 Bro. 
507. C. C, 307. ; and 3 ilnd.Sl. ; 2 CoxV 

"* Tolsoa V. Ck>ltin8, 4 Ves. 483. Ch. C. 220. 

* Barges v. Mawbey, 10 Vei. 

327. 
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mnk; nd a dMbratktii after tlM will » to wbat ibe teo- ChMwYi. 
bad dotte ia iitifbd to move cradk dun ane before ^^^ — » 



tbeiriU as tovbafc be intended lo do^ forduitiiiieiifMi !^J^|n^ 
may very well be alteted; fattt ke knewa wbat ht ba»daiM^ duu. 
and ia anidt mnae fike^ to i|Mak canadly aa to tfiat, 
iban aa to wliaft iw pntpoaai^ to de^ Ihdi^tbeae parol da- 
fhrntwiin aiw all dBke admiaaibifl^ iriietber ctamtOimg ef 
caDTcnaliaat wkb pettfde nko baaeaodiidg to do wUh die 
flSattRV ^f bt wliat«irer fotaiu' Bat m oader to pioeveto 
iheapeaalicn of the actdal rob oC bar aa to pwranwptkit^ 
ibe endoca omat ba <dev and saiiifiMloiTtof 



3. As to cases of ademption, and wben a liegacgr b»> ^^^^^en m 
^oealbad by a parent to a chiU will and wilL noe be J^t^^ 
adaemed br a*safaBeanentad«vBoeBienL cididwiu 

A nttaMrooa cuss of cases v to beaMtwithas to mt not be 



•iMidBedancr«de>ptie.l7idn>e«afa«qa«tadnaieeMii( «><««>• 
<cC tertaamtavy kgacies^ or portions provided by paseoCs 
for tfaeir children. These cases do not asaimitoe thsm^- No analogy 
aetre» to those of alaedoa in tbe same madner as. tba cases casesof 



ui sstisfiwrfiaa above oanndcEed doy naoe th«r ianrolve n6 election and 

those oT 

aUoe; and dse objcetwitb wbich th^aas here natioad ademption 
is, far the parpose dT diatingaiBliingf dwm fiom tbosa casaa <^^P<aes> 
4xf satisfaction which do involve an election or choicb. 

The role oF the Oaart tqpon this safaject has been Imd ^^e^ *^ 
-down tobe^thatirfi»aa^pareBJ^orpeaa>nia.locopaMntls» ^^^Ok. 
g^es a l^;acy to a cbfld, not static^ the parpose with re^ 
fercnce to which be gives it» the Court understand* bun a^ 
gfvibg a pordon; and if be afterwardu advances a portfon 
Sx that chik^ tbong^b. these may be stigfatdicamstaaoesof 
difference betweoi the advance and d^e portiOB) and a dtf- 
fecence in amount, yet^ by a sort of artifidal rule that be 
ia paj^ng a dd)t ^ aatwi^ and a hviag^ef the Court 
against double pcHrtibns, he wffl be mtendad to have the 
same poipose in eacb instancy and tbeadvaaoe is tbeieiste 
an^ademption of the Ic^pcy. And the legacy has in some 

* See 7 Yes, 51S. 522. lii Tlfbi- EUi&cm t. Cbofaott, 2 Btb. C. t. 

met, V. Bayne ; and see FSte ▼.Fikv 307. ; 3 fbSid. 6T. 

I C3i.R4^. 199.; I Eq.C&. Ab. 204. * De&eze v. Manxi, 2 ibid. T66. 

pi. 5.; and see fiirther as to the 519. 
admisricm of parol dedaratioiis in 



;30£ ON THS DOCTRINE OF SATISFACTION 

Chav.' VI. instances been held to be adeemed by a sidMeqaent portion^ 

^mSeret though less in amount, upon the ground tlttt the parent 

a» bttwem owiniT what is called a debt of nature, was the judse of diat 

ST"^ p»vLabywhichhen.«uitto«4it>' 

Exoepdons ' '^^^^ ^'^ howeFCT is not Without its ezcepdonsy smce it 

tiMKto. appears that if the \egBXj consists of a share of the residue^ 

the same is not of a nature sufficiently certain to be satis- 

fied either wholly or in part by a subsequent portion : for 

the idea of a portion ex vi termini is a definite sum, nrfitbt 

the residue is firom its'nature indefinite bdng subject to all 

such debts as the testator may contract, and such legacies 

as he may give. ^ 

Neither will the rule prevail where the parent expressly 
points out for what the portion shall be a satisfiiction^; 
nor if there be any thing to diow that the portion was 
paid without an intention to redeem a legai^ previously 
bequeathed * : nor if the advancement be not cgusdem ge- 
neris with the legacy. ' 
Dittinction . And if a collateral relation, or person not standing in 
adempdon; ^^^^ parentis, bequeath a general l^;aqr to another, and 
^>>^^. afterwards advance the same person in his lifetime the 
quMithedi^ l^gBcy will uot be therdby held sadsfied : he will be under^- 

soolbttnl '• 

^ See 18 Ves. 148. 151. 155, 154, of evidence only, not a (unesump.* 

in ex parte Pye and Dubost ; and tion of law : — that as to its bang 

see Jenkins V. Powell, 9 Vem. 1 15.; considered the payment of a dclit» 

and Elkenhead's ca. dted ibid, the law does not compel the par 

257.; Haley. Acton, sCh.Rep. rent to give the legacy: — that the 

55.; AnibL586. in Watson ▼. BsH oourt can onlv-mean a moral ob- 

of Lincoln.; Hartop v. Whitmor^ ligation, a laudable afibction, which 

. 1 P. Wms. "681. [4th ed.l ; and n. may exist in others besides a parent : 

(1) 1 Bro. C. C. 906. [5thed.]; see sBro. C.C.516^ tnPowdv. 

Ward T. Lant, Prec CSi. 189.; Qeaver. 

9 Atk. 518. in ^udal v. Jekyll; ' See 9 Atk. 916. in Famham y. 

l^glestonv. Grubb,ibid. 48. ; 7 Yes. Phillips ; Ambl. 897. in Watson y. 

515. in Trimmer T. Bavne ; Monck Earl of Lincoln ; Smith ▼. Strong 

T.LordMonck,l Ball & Beat. 998.: 4 Bro. C. C. 495. ; Freemantle y. 

and the subsequent ratification of Bankes, 5 Yes. 79. 

the will by ocNdicii will not alter ' Bau^ ▼. Reed, 5 Bro. C. C 

the case^ see IrodT. Hurst, Freem. 199. 

994.; Monck y. Lord Monck, sup. * * Debeze v. Mann, 9 Bra C. C. 

Lord Thurlow C. is reported to 165. 519. 

have said, that with respect to the ' '' Holmes v. Holmes, 1 Bro. C 

questbn of adeinption, the case of C. SSS^ ; Bell ?• Cohnani 5Mad. 99. 
parent and chila b a presumption 



relation. 



istdod as gtviog a boanty, not as paying a delit: he must CirAr. vi£ 
then^>re be proved to mean it as an ademption ettlier co^^^> 
upon the &Ge of the will, or, if it may be, and it seems it f^^^*f*feen • 
iBAy> by evidence applying direcdy to the gift propose ^^ . ^, 
by tliat will <^: for in general a man is endtled to as many ^ . . 
gifts .as another chooses to beslxynr upcm him, and a second . • i 
is/not a.si|bistitution for the first..^ 



"i : • . . > 



I And if a lega^ is given to a person > standing in the Case of a 
rebdon of a natarfil diild. to the testator^ andlie afterwards^ ^1^^^ 
advances that cb^d, the law does not adiiiit the concln^ion* 
primft-fiidle that the testator at the Ume of making the WiH 
reci^ized that relation. ' -: * - > * ' . 

- . It seems however that a man may so describe himself as' A tcsttior ) 
that the gOt by will, and that in his lifetime^ may be in-: ^behiml 
tended for the same purpose; but it must appear that self «> to • 
be intended to put himself in 4oGo parentis-; for there are ademption.. 
no cases where it has been so held, if the second gift ap- 
peared to be diverSo intuitu.^ 

'As to eases of adempticm between parent and child, it Distinction^ 
is. obserrable that they diffcnr from> tnb^ie -upon' the perform- ^^^ . 
anbe or satisfiiction of covenants in liiis;^that in tiie fonner,' ademption ; 
the Cdtirt overlooks small differences in die circumstances' ^p^mi: . 
of that which is proposed to be given, and that in satis-* anceof co 
fiictionof which it is contended to be* given.^ '* ^*°*° '• 

II. Satisfaction considered as between husband and wife.' 
1. Jn what oases a thing engaged' to' be done by a Wherea 
husband for the benefit of his wife will be considered as ^!^^~be 

satisfied. :. . v : • done by a 

. One rule applicable tocases of satis&ction, though sub-^ the benefir 
ject to some exceptions,' is, that where a person is obliged ^m^?T^^® 
to do a particular thing for the benefit of ^anotiier^ and he sideied aa " 
.does a thing equally satis&ctory, the intent being answered, "^'^^* 

« Shudal.v. Jeky]],. j2 Atk. 516. ; ^ See 2 Bro. C. C. 517. in Powel 

Powely.Cleaver, 59Bro.C.C. 517.; v. Cleaver; and see Monck v. 

isVes. 152. 154. . Lord Monck^ 1 Ball &Beat.298. 

* See Wetherby v. Dixon, ' ^ See 7 Ves. 515, an Trimmer v. 

Coop. 279. . ' Bayne. . - 

^ See l8Ve8.-l48. in ex parte 
Pye and Dubost. 
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^l^d ^Salis&olion Aet^ore ia founckd upon ililMtMD ; it b iMBck 
j»j|«^^ Au^differeiifc from tJbe'tliilig to be Mi^^ 
otuf n^ te it; and the ^otieti wbick alMjs siiaA i% nhethcv 
g^^^j^^^.^^ llie thiag done iKa» iatfinded aa s substitiite fcv the> thing 
is founded Hrhicb thet«r waa ttH oUigalJoii t0 fttisfy^;^ A'q«BilioiK6iidrtdj 
IH^;^* of intent; and which wajjr adever the intent kf. thai) wagr 
il Inoat be taken. ^ Genaeqvently no oevtajal rule tanr be 
laid dowti» but eacb Gaa^amall de^eiMl upctt k» particaihy 
QirenitialaDoea* And il aeeM thai vipoii^ itfmalkiim ef aada** 
iietioQ^ tbittt» ia no differeooe between a deed and ii wHI^ 
Bmump. except that the presumption of sattafikolioa ii stanxngav in 
tidMoa the former ttem in the latter eaae» whece »b^lun^ ia alip- 
Mnto^jtt poled to be intendbd. " But cteea inviohiiig the doctrmis 
deed tiMA naoalljr ariae uftoft willik) fop wanib e£ an- jaiiention< ek^r^saed 
^^" by the testator,, whether aotae interelt bequeathed to an* 
▼oiving the Other WflS intended ta gp in satiafaotion of aomedung which 
^|^j"®i the testator was under a prior oUigialion t&i^rofide. Aiad 
asjseuBMv tbej aawniifcite themsdyea^ lei eieotfea ilBr this,, ihftt th&|ieD- 
^^|V^^ 8(9tt da bo aatiafied majf eleef t^ abide dilheit by the^inKtnk* 
UoB-oCdo^ ment< tmdss w^ich^ he derifvea title- 10 the dihig intended 
^^^1^ to be 8^isfied» oi hyi tibe iflatvamettlthzonglt w4iidi itik iii« 

teatded latiabction ahould be made.^ 

Caiesittus. In illustration of the preaoit ini|iufy it ataji^ be atated, 

^do^ that wbart. l^ mavriage fltrticha tb& hnsband covMiaHted 

«"»«> to seciwe to his wife if she aurviiiedhifnrthe lolne df half 

her IbaMBe^ but: never akeMd ther seodrkite n|^otir whkH 

her fortune was invested ; and by will gave her more ttam 

hdrwaii oUiged ti^d(» by theiEtidea; itwaaiheld/ahe should 

tet» lldEe;botk under tibe^ aitidesi-and/ wiU^. bat might' ekeet 

toitdaa onelraji oir thii elheFW'<^ 

^ See 2 Atk. 634. in Weyland v. "^ See 2 Atk. 522. in Wood v. 

V. Weyland. Briant. 

«' See' 1 Bwmgti 211^: in Gold- •» CoWi v. Firthttr, 2^ % Ca. 

fluid r. Goldsntid; Wevfefid V. Ab:34; pi. U; and' se^ atibtHet 

WeAwtsd,, 2 Atk. 692; ;: Ck, tettfb. example of satisfiiedbtt in the d^ 

Iw. 92. in' Lednntte ▼; Eech- i^BrO^nt.DiiWBOO, 2Vem.498.; 

mere; and see 3 Atk.926. i Eq,Ca.Ab.20J.p]. l.; PtettClf. 

240: 
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So wfcere A., by articles on bis marriage, agteed tbrft c»af. vu 
his wife if slie soryiVed him ^uld have 800/. ; and having co^^^ 
bequeathed to her 1»000^, she daimed the same in addition '^J^^ 
to the BOOl. : it was held, that she must either abide by the and w^e. 
will or the artides, the former importing a disposition of • 

the whole estate, and thcr^re implying a condition that 
she most accept what was there given in satis&ction of her 
demands.^ 

And whene iqpon marriage the husband conveyed long 

miBiiitiCB in tnisl.for himself for life, remainder for his wife 

for lifi^ sttlgect to a proviso that he and his wife, with the 

trustees' consent, might dispose of the annuities absolutely, 

and that she might upon his death disclaim the annuities,^ 

and enjoy such share of his personal estate as she would 

be entitled to in case he was a freeman o£ London at the 

time of his decease ; and the husband afterwards sold the 

annuities without his. wife's consent, and subsequently upon 

the marriage of his eldest son settled 5,000/. South Sea 

annuities uqpbn himself for life, remainder upon his wife for 

life: Ijie provision made for the wife by the second deed 

was held to be a satisfaction of her demand under the first, 

but subject to the election given to her by the latter. And 

the Lord Chancellor observed, that the husband having by 

hb act become a debtor for the provision made by the first 

deed, it was the same as. if he had been originally boiind 

to make it; and that being so bound, he knew no case 

wherein the Ck>urt had not considered such subsequent 

settlement to be a satisfaction; and that he thought his 

being bound to do it by his own act was the same thing. '^ 

2* In what cases a thing engaged to be done by a ^vherea 
husband for the benefit of his wife will not be considered ^'°k en- 

Imaged to be 
as satisfied. done by a 

In order to raise a case of satisfaction, the thing satisfy- ^e bcmlsr 
ing must be of the same nature as and equally certain mth of his wife 
the thing to be satisfied ; so that copyhold lands cannot go ^ngiaered 
in satis&ction of fi*eehold : and money and land being ^ satisfied. 

■ p Heme V. Herne, 2 Vern. 555.; « Weyland v. Weyfand, sAtk. 
1 Eq. Cb. Ab. 203. pi. 2. 652. 

X 



d06 ON TH£ DOCrniKE O? SATISFACTION 

CitAt. vr. things of a difPerent kind, the one ceniiot be taken in 

cM^ered satis&Gtion for the other, nor real for personal estate: 

T ^*T" neither can a term of years, nor goods^ be taken in satis^ 

and wifi, faction for money/ 

.^ ^ And generally speaking, except only in cases between 

tisfying parents and children, when there is a difference in any 

"^!!fii!l^i circumstance iMtween the thinir to be satisfied and the 

same nature o 

as, and thing satisfying, the latter shall not be deemed a satis-> 
tain^w^th^' faction of the former. So that wh^e upon marriage the 
thing to be husband gave a bond, conditioned to leare his wife S00/«, 
Difference P^y^'^'^ ^^ ^ month after his dec«»e ; and aft^wards be* 
in any cir. queathed to her SOOL payaUe mtbin six months after his 
^u prevent ^t^^^se, the bond debt was held not to be satisfied thereby ; 
a satisfac- for the debt beikig payable in one month, and the legacy 
between^^^ in six months, made a dear distinction, and repelled any 
parent and presumption of an intention in the testator to pay the 
debt,* 

And where A. entered into a bond, conditioned for 
payment of 500/. to trustees either in his H&time, or im- 
mediately afi;er his decease ; upon trust to place the same 
out at interest, whidi was to be paid to himsdf for life^ 
and after his decease to B» his wife, in case she surrifed 
him ; and after the decease of the survivor, upon trust to 
pay the principal sum among the children, and in de&ult 
of issue, to the survivor of said A. smd B. : and the 5001. 
not having been paid. A* by bis will, after directing pay- 
ment of debts, bequeathed to trustees all liis monies in the 
public fonds, upon trust to pay tliereout. 1^000^« to his wife 
within six months next after liis decease; and died without 
bsae^ leaving his wife surviving, to whom the 1,000/. was 
afterwards paid: on the question b^g raised whed^r the 
condition to pay the 500/. bond debt should not be con^ 

' Barret v. Becked, I V«s. sen. 7 Bro. P. G. [Svo €d.] 461. ; Rich- 

519.; and see Eastwood v. Vincke, ardson v, Elphinstone, 2 Veg, jun. 

2 P. Wms. 615. ; Chaplin v. Chap- 465. 

Im, .3 P. Wms. 245.; and «ee the • Haynes v. Mico, 1 Bro. C. C. 

Lord Chancellor's observations in 129.; and see 133. ibid, in n. See 

Fowler V. Fowler, 3 P. Wms. 555.; also Devese v. Pontet, Prec. Ch. 

see also Broughton v. Errlngton, 240. n.; 1 Cox's Ch. C. 188. 
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sidered as satisfied by the 1,000^ legacy^ it was held not to c^- Y'- 
be 80, becaaise^ among other reasons, di^ legaqy was made caHsHeped 
payable six jnooths after the husband's d»iith, while the ]^^^|^||^ 
bond ddi>t was payable in his life^time or intmediately after and wifif. 
his deaths and the will contained a direction for pajrment '"'"-'^ 
of debts; and also because odier personsf besides the 
wife^ nught have been interested in the bond debt ^ 

And a case may be prevented from operating as one of Case may 
satisfaction^ upon the technical ground that a covenant is ^ oMrau 
entire* For where a husband covenanted to pay trustees ing •» one 
6»0OO2L within three months after his decease^ upon trnsti [{^nt upon 
in case his wife survived, and had no issue by htm Uvinir ground of 
at his death, astheerent ha{^>encd, to pay her 1,500/., aud being Mr . 
invest the residue at interest, and pay the interest to. her ^''*' > 
for life; and afterwards died intestate: the ishare of her 
husband's personal estate under the statute, which wfts 
much more thim the provision under the covenant, was 
held to be no satis&ction or perfbnnaoce thereof, the 
Lord Chancellor observing, that it was not oonteoded the 
int^^estof the 4,500/. should be taken as o satie&ction, aod 
then the covenant was entire. " Upon which case Lord 
£ldon has remarked, " that he took the judgment* to .mean 
the covenant was entire; and that therefore if the 4,500^, 
not given absolutely, could xxxt be considered satisfied out 
of the di^ribntive share, neither could the 1,500/. " 

Cases also may arise^ whkh, though at first appeiu*in^ 
open to an application of the doctrine of satisfacuoov yet 
on a closer inspection prove not to be withm it, an in* 
tentton being wanting £or that purpose. "^ 

S» As to the distinction between cases of fiatis&ctioinand Distincuon 
those of performance, and in what cases the covenant of H cMeHf sa- 
tmsband for tlie benefit of his wife will be:considened as tisfaction 

J and per- 

Pertormed. formance. 

. '" P.. -- . 

* Adams v. Lavender, 1 M*Clel. " See Perry v. Ptrt^, sVem. 
& Yo. 41. 505.; 1 Eq.Ca.Ab. 203.pl. 4.; Prime 

• Conch y. Stratton', 4 Ves. 591. v. StebbiTigr, i Ves. sen. 409, 
' See 10 Ves. 15. in Garthshore 

T. Chalie. 
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^^A». yi. In order to obtain a correct view of the dodarine' of 
emtidered Satisfaction, it is necessary clearly to discriminate it from 
hJ^T thedoctrineofperformance, especially since the cases upon 
and wife, cach sobject are usually found under the same classification. 
^"""^ Upon cases of satisfiiction the question, as already 
stated, is, whether the thing done was intended as a sub- 
stitute for the thing which there was an obligation to 
satisfy; but with reference to cases of performance the 
question is, whether the identical act contracted to be done 
has been done. ' For where a man covenants to do an 
act, and he does an act which may be converted to a com- 
pletion of thb covenant, it shall be supposed that he meant 



Cases of to complete if It is obvious therefore that cases of per- 
perform- formance do not involve any election or choice, as some 

ance in- , , ^ , , 

▼oiveno cases of Satisfaction do: still however it will be proper 
election, shortly to refcY to the cases of the former character, on 

account of their close assimilation to those of the latter. 
Rules as to One rule as to performance is, that if one covenant to 
^^^^_ do an act which is not done, but the covenantor sufiers 
ance. property to go so as to produce the same effect, that is 

held to be a satisfaction of the covenant. ' 

Another rule is, that if the distributive share, of a widow 
in her husband's personal estate, in case of his absolute 
intestaejr, is equal to, or exceeds in amount a fixed sum 
which the husband had covenanted she should receive at 
his deadi, the covenant will be considered as p^ormed. 

Therefore where by marriage articles the husband 
covenanted with the wife's trustees, that in case she sur- 
vived, hb executors, within three months after his decease^ 
should pay her 620/. ; and on dying intestate, and without 
issue she became entitled to a moiety of his personal estate^ 
which amounted to more than the 620/. ; such moiety was 

* See 1 Swanst. 81 9. in Goldsmid ▼. Piggot ; and see Tooke v. Hast- 

V. Qoldsmid.; Wathen v. Smith, ings, sVern. 97.; ^Icocksv.Wil- 

4 Mad. 325. cocks, ibid. 558. ; 1 Eq. Ca. Ab. 86. 

1" See I Bro. C. C. 583. n. (3). nl. 5.; 3 P. Wms. 825.; Davys v. 

[5th ed.] Howard, 6 Bro. P. C. [8yo. ed.] 

' See 2 Ves. jun. 356. in Wilson 370. 
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decreecl to go in satisfaction of the covenant ■ Which <^=a'' Y'- 
cas^ and. that of Lee y. Cox and UArandt^ are authorities, cwMemd 
that where a husband covenants to leave or pay at hb V^^^^ 
death a sum of money to a person, who independent of and wife, 
that engagement by the relation between them, and the """"^ 
provision of the law attaching upon it, will take a pro* 
vision,. the covenant is to be construed with reference to 
that; and the court will not look upon the slight difference 
between leaving and paying, nor whether payment is to be 
within three or six months. ^ 

4. In what cases the bovenant of a husband for the Where co- 
benefit of his wife will not be considered as performed. husband fiv 

But although a covenant may be perform^ by a portion beneat of 
of the residue in case of an absolute or partial intestacy, will not be 
yet in case of a testacy a covenant will not be performed ^^^, 
by an aliquot part of the residue. ^ ed. 

And a case may be prevented firom operating either as Variance 
one of performance or satisfaction, by reason of the variance thing^- 
between the thing to be performed or satisfied, and the ^'^rmn^ 
thing performing or satisfying. to be pe^ 

Thus where by manias articles the husband covenanted fora>«iniay 

. •' ° prevent 

to pay his wife if she survived him an annuity of 200/. for case of aa^ 
life, and also an annuity of 50/. to provide a house with; ^w'^khv 
and by will devised to her a house and furniture for life, 
and gave the residue of his estate to trustees, upon trust to 
invest the same in stock, and permit his wife to receive an 
annuity of 100/. thereout for life, payable half-yearly; and 

* Blandy y. Widmore, 1 P. Wms. descencting in performance of a 

324, [4th ed.]; 2 Vern. 709.; and real covenant; see l Bro.C.C. 151. 

see Lee v. Cox. and D'Aranda, And upon the cases of Blandy v. 

3Atk.4l9. ; Kirkman V. Kirkman, Widmore, and Lee v. Cox and 

2 Bro. C. C. 95. D'Aranda, Lord Eidon has re- 

^ See 10 Ves. 15. in Garthshore marked, that it wa3 not the in- 
V. Chalie ; and see Goldsmid v. tendon of Lord Thurlow in Kirk- 
Goldsmid, 1 Swanst. 211. ; the lat- man y. Kirkman, 2 Bro. C. C. 95 
ter of which cases proves, that a 100., nor of Lord Kenyon in De- 
covenant may be performed by a vese v. Pontet, Free. Uh. 240. n., 
share taken under a quasi intestacy, to shake them, and that they were 
Lord Thurlow C. has said, that unshaken. 

the cases under the statute of dis- *' Devese v. Pontet, Prec. Chu 

tribution were determined in ana- 240. n.; 1 Cox's Ch. C. 188. 
logy to the rule of law as to lands 
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Cha^. yx. the house devised to the wife exceeded the annutd talue of 
^^^T 1002. : the case wii» held to be neHber one of performaQce 

r ta^"* "^^ satisfaction* ** 

and vnfe, C«ses of performance also ultiaifttelj turn upon the head 
CaseToT ^^ intention ; for if a man has done that which is ap- 
perform- parently tantamount to what he coTenauted to do, yet if be 
upwi hwd ^*^ ^^^ intend it as equivalent or in perforxnance, it would 
of inten- be idl^ fof the Court to say he meant it as such.® 
^°' And although a partial satisfaction will not be presumed, 

except as between parent and child, unless the intention of 
the party satisfyhig be expressed, or appear so to consider 
Partial per- it; yet a partial performanjce will be presumed, since it 
win be pre. ^lay l>e Concluded that the party under an obligation to 
sumcd. ^)erform intended afterwards to complete the performance. 
Therefore if a person, bound by covenant to lay out a 
specific sum in the purchase of land which is directed to 
be settled, afterwards' lay out part of the money, and at his 
« death 8u£Per the land purchased to descend ; the covenant 
will be considered as satisfied pro tanto : for it cannot be 
intended that the money was obliged to be laid out 
altogether, and it may be doubtful whether one entire 
purchase could be met with for just the exact sum. ' 
Satisfaction III. Satisfaction considered as between strangers ; wherein 
rtrwiffeK." *^ ''^^y ^ inquired, in what cases benefits, voluntarily ac- 
quired by persons from those upon whom they have any 
unsatisfied claims, will and will not be considered as a 
satisfaction thereof. 

In the term " Strangers'' are meant to be embraced all 
persons except parents, or persons placing themselves in 
loco parentum. 
Analogy to Cases of satisfaction falling within the scope of the pre- 
sent inquiry may be considered to bear some analogy to 

<^ Richardson v. EIphinBtooe, Ab. 293.| Sowden T.SowdeivaPr 

2 Ves. jun. 463. J and see Hooke v. Wins, 288. n.(l) [4th ed.] ; I Bro. 
Grove, 2Eq.Ca.Ab.2l8,2l9. C. C 582.; l Cox's Ch. C. 165.; 

• See 2 Bro. C. C. 395. Deacon v. Smith, 3 Atk. 323.; At- 

^ Lechmere v. Earl of Carlble, torney Grenerai v. Wfaor^ood, 

3 P. >Vms. 211.; Ca. temp. Talb. i Vcs. sen. 534. 546. 
so.; and see Wiiks v. Wilks, 5 Vin. 



IN COURTS or EQUITY. 511 

the doctrine of electioii, in respect of the competency there ^^.^'- Y^- 
is to persons to elect between the claim to be satisfied, and comiLred . 
the subject satisfying. « ^^'"^ 

The greater majority of cases upon the point in question *^^:^ 
has arisen upon, the satis&ction of debts by legacies: and l^i^iea^.to 
herein the establ^ed rule has long been laid down to be, of debts by 
that if a debtor bequeath a plain general legacy to his ere- ^^e^^- 
ditor, equal to or greater than a debt contracted in the 
testator^s lifetime, it wJU be presumed that he intended 
such l^acy to go in satisfiu:tion of the debt.' And if one 
grants an annuity to another, and afterwards by will gives 
him a better annuity, this case fiiUs within the rule of satis- 
fection ; though it seems that if two annuities be granted, 
and an annuity equal to one of them be afterwards be- 
queathed to the grantee, the same will not be a satisfaction 
for either. ^ But the foregoing rule has been frequently 
spoken of with disapprobation, and the Court has always 
evinced an anxiety to lay hold on any minute circumstance 
whence it might infer, that the debtor did not intend the 
legacy to be taken as a satisfaction for the debt, but as 
accumulative thereto. ^ 

If therefore the legacy be less than the debt, or be not Cases 
of the same nature therewith, or be upon condition J : or if ^[t^J^on 
the legacy be less beneficial than the debt ^ : or if the ^>'^ ^® 
testitor particularly direct that his debts should be paid ^ : 

s Chance/fl ca. l P. Wins. 408.; ^ Graham v. Graham^ 1 Yes. sen. 

Cuthbert v. Peacock, Salk. 155.; 262. 

1 Eq. Ca. Ab. 204. pi. 8.; Talbot ^ See 1 Yes. sen. 126. in Keech 

V. Duke of Shrewsbury, Prec. Ch. v. Kennegal ; ibid. 520. in Bairet 

594.; Eastwood t. Yincke, 2 P. v. Beckford; 2 Yes. sen. 656. in 

Wms. 613,; and see the Lord Chan- Mathews y. Mathews ; 9 Yes. 529. 

cellor's observations in Fowler y. in Hinchdiffe t. Hinchdifie. 

Fowler, 3 P. MTms. 555., whence it ^ See Salk. 508. in Cranmer's 

appears that the case of a wife ca.; Minuel v. Sarazine, Mosel. 

forms no exception to the general 295. ; and see ibid. 8. 

rule. But this rule does not hold ^ Atkinson v. Webb, 2 Yern. 

as to one legacy bdng a satisfac- 478.; Prec. Ch. 256.; 1 Eq. Ca. Ab. 

tion for another ; see 5 Yes. jun. 205. pi. 5. 

466. in Barclay v. Wainwright. ' Uhancey's ca. sup.; Richardson 

V. Greese, 5 Atk. 65. 
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CitAP. yi. or if there be an open and ninning account between two 
persons, so that it is unknown in whose favour the bidance 
will turn ; and he who afterwards proves to be the debtor 
bequeaths a l^cy to the other *" : or if the debt be con- 
tracted subsequently to the bequest of the legacy, of what- 
ever amount such legacy happen to be " ; or if the Icga^ 
^epend for its enjoyment upon the happeningof some con- 
tingency ^ : or if the legacy be not gusdem generis vatb 
the debt ^: or be directed not to be paid until a certain 
.period after the testator's death ^: or if the legacy be 
bequeathed to the payee of a negotiable security ' : in none 
of these cases will it be presumed that a satis&ction was 
intended. 

And the Ck>urt never carries the rule of satisfection so 
far by construction, as to make it answer a double pur- 
pose. Therefore if a testator gives a pecuniary legacy to 
his executor, to whom he is also indebted^ in a sum less 
than the legacy, and makes no disposition c^the surplus of 
his personal estate; though the l^acy will prevent him 
from taking, the undisposed of residue, yet it will be no 
satisfaction for the debt, since it may not operate for two 
purposes/ 

But in order to take a case out of the general rule, re-> 
course is not to be had to particular circumstances of the 
legatee dehors the will, such as relationship, aflfectJkm, 
services, &c., unless they are to be found in the will itself/ 
It seems however that parol evidence is admissible to rebut 



Parol evi- 
dence ad- 



» See 1 P. Wms. 299. in Raw- 
lins V. Powel. 

° See 2P.Wms. 349. in Thomas 
V. Bennet; Cranmer's ca. sup.; 
Fowler ?. Fowler, 5 P. Wms. 353.; 
1 Ves. sen. 324. in Mascal v. Ma»- 
cal. 

** Crompton v. Sale, 2 P. Wms. 
553, ; 1 £q. Ca. Ab. 205. pi. 9.; Prec. 
Ch. 394, 395. in Talbot v. Duke 
of Shrewsbury; Clark v. Sewell, 
3 Atk. 96. ; 2 Atk. 493. in Spinks v. 
Robins. 

p Masters v. Masters, 1 P. Wms. 



421.; Barret v. Beckford, 1 Ves., 
sen. 519.; Jeacock v. Falkener, 
1 Bro. C. C.S94.; Grave v. £aii 
of Salisbury, ibid. 424. ; De\fez& v* 
Mann, 2 ibid. 165. 519.; and see 
Robinson y. Whitley, 9 Ves, 577. 

<i Nicholls¥.Jud8on,2Atk.30Q.; 
Clark V. Sewell, 3 Atk. 96. 

' Carr v. Eastabrooke, 3 Ves. 
561. 

* See 1 Ves. sen. 637. in Ma- 
thews V. Mathews. 

' See 3 Atk. 68. in Richardson 
V. Greese. 
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the presumption of a legacy being intended to satisfy a ^^'* ^i* 

u SatUfacthn 

debt* " contidered 

As is the rale of presumed satisfiictioii in case of a will» ^^^"^^ 

, , , ttrqngertm 

SO also is the rule if the subject of satis&ction be provided 

by deed : if it be absolute and certain, it shall go in satis- j^^p^ 
&^on of the debt; but if it be uncertain and contingent, sumption of 
it can be no satisfiiction. " j^^^ ^' 

Thus where A* made ah absolute assignment of all his presumed 
mortgages, bonds, bills, and other sums at interest to his ^ ]^ 
natural daughter; but afterwards continued to treat the as well to a 
property as his own, and subsequently executed a bond to ^i . 
her, conditioned for payment of 10,0001. within three 
months after his death: it was held that she was not 
entitled to both the assignment and the bond, but must 
elect between them, the latter being intended to go in 
satisfaction of the former.^ 

If however from expressions made use of in a deed, but win be 
upon which a question of satis&ction is raised, it appear ^eraed 
that a provision thereby made was not intended to go in ^7 ^i^*^- 
satisfaction of a sum which the party from whom the deed 
proceeds was under a previous obligation to make good; 
the party benefited by the deed will also be entitled to the 
sum in respect of which he had an independent claim. 

Thus, by a very recent case, where a daughter was 
entided under her father^s marriage settlement to a sum of 
463/. \Ss* 9d. ; and the father died without the same being 
paid, having by his will appointed his son executor and 
residuary legatee; and the son shortly aftierwards pur- 
chased various sums in the 32. per cent, consols, amounting 
to sbavh 4,000/., which he settled in favour of his sister 
and her children; and it was recited that the setdement 
was made in consideration of the natural love and affection 
which he bore to her and her children, and for making 

■ Sec Wallace v.Pomfret, 11 Ves. '^ See Free. Ch. 394, 395. in 
542. Talbot V. Duke of Shrewsbury. 

** Johnson v. Smith, 1 Ves. sen. 

314. 
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Cbap. yi. gome provision for them, and that the stock was purchased 

conddered ^^^^ ^^ ^^^ iDonies : on a question being made after the 

at between brother's death whether or not the 4681. 1 5s. 9d. should 

^ be considered as satisfied, it was held not to be so, the 

Vice-chancellor conceiving himself eonduded by the recital 

from presuming that the brother meant to pay a debt due 

from his fiither's estate^ and observing that the children had 

no immediate interest in the i6S/. 15i» 9d, * 



Drewe v« Bicfgoody 9 Sim. A; Stu. 424» 
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CHAP. VII. 

THE EQUITABLE DaCTRINE OF ELECTION OONSIDSHBD WITH 
BEFERSNCE TO THE ABILITY OF FER80K8 TO ELECT 
BETWEEK MONEY AMD LAND. 

That branch of the equitable doctrine of election which Statemwit 

• i^i_ 'jj*/* ^ i_ii of doctrine. 

IS now proposed to be considered is of a nature wholly 
diiferent from the doctrine already discussed. It operates 
in cases where property is directed to be sold, and the 
persons, to whom the money to be produced by the sale, 
or the surplus thereof on the satisfaction of the purposes 
for which the sale is directed, is to be paid, are to become 
absolutely entitled to the same : or where money, either in 
its natural states or to arise from the sale of property, is 
directed to be laid out in land, and the persons, to whom 
the same when purchased is directed to be limited, are to 
take either absolute interests therein, or estates tail only. 
In these cases the persons who are to become entitled to 
the money or land may elect to take the same either in its 
converted or unconverted state. 

An inquiry into the subject before us may be made under 
the following heads : •— 

I. Where an election may be made by persons, entitled 
to absolute interests in money or land, to take one or 
the other. 

II. Where an election may be made by persons, to whom 
it is competent to acquire by means of a fine or recovery 
an absolute interest in land whereupon money is directed 
to be laid out, to take either th^ money or the land. 

III. The commission of what acts by persons, entitled 
to elect between money and land, will be considered as 
indicative of an intention to take the one or the other» 
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ney and 
land. 



Where one 
may elect 
between 
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chased* 



IV. The commission of what acts will not be considered 
as indicative of such an intention* 

I. Where an election may be made by persons, entitled 
to absolute interests in money or land, to take one or 
the other. 

When money is directed to be laid out in land, the fee* 
simple whereof when purchased is to be limited to one or 
more individuals ; though there is no gift of the money, 
yet a court of equity will permit them to elect either to 
have the money paid over to them, or invested in land ; 
for if they elect the former, it will be in vain to lay out the 
money in land, which they may the next moment convert 
into money. * And though at law money articled to be 
laid out in land, is considered barely as money till an actual 
investiture^ yet equity views it in the light of real estate^ 
and can therefore act upon it as its own creature.^ 

So. on the other hand, when land is directed to be sdd, 
and the produce thereof paid to one or more individuals ; 
though no interest in the land is expressly given to them, 
yet a similar election will arise. ^ If there be other pur- 
poses also for which the land is to be sold, still they will be 
entitled to the surplus of the price as the equitable owners, 
subject to those purposes; and if they provide for them, 
they may keep the estate unsold. ^ And if land is directed 
to be sold, and the produce to be laid out in other land, an 
election may be made between the land to be sold, the 
money to arise from the sale, and the land directed to be 
purchased. ® 

Further, where land is directed to be sold, and the 
produce to be laid out in other land, which is to be limited 
to one in tail; he may in this case elect between either of 
these three subjects, namely, the land to be sold, the money 
to be laid put, and the land to be purchased : and by a fine 

> SeelP.Wms. 131. 789. dy; 17 Ves. 104. m Pearson v. 

^ See 2 Atk. 454. in Oldham v. liane. 

Hughes. • ' See 17 Ves. supra; M*CleUnd 

^ See 2 Atk. supra ; 5 Atk. 447. v. Shaw, 2 Scho. & Lef. 558. 

in Treflford ▼. Boehm ; 1 Ves. sen. " 17 Ves. 101. 
175, 176. in Cunningham v. Moo- 
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levied of the land to be sold, where he is entitled to the CHAP.vn. 
immediate reversion in fee in the land to be pordiased, tenveen 
he will acquire an absolute control over the former. **"^y **^ 

Accordingly, where a copyhold estate was directed to be 

sold, and the monies arising from liie sale were to be laid 
out in the purchase of freehold estate^ to be limited to Ai 
in tail, remainder to him in fee; he was considered the 
equitable owner of the copyhold estate, and the legel estate 
was directed to be surrendered to him.^ 

Again, where A. conveyed a moiety of estates to trustees 
in trust to sell, and to apply part of the money arising from 
the sale upon certain trusts, and to lay out the residue in 
the purchase of other estates, to be limited to trustees for 
fifty years if A. so long lived, remainder to A. for liie, re- 
mainder to trustees to preserve the contingent remainders, 
remainder to the first and other sons of A. by B. his wife in 
tail, remainder to their daughters as tenants in common in 
tail, remainder to A. in fee; and A. died leaving two daugh- 
ters his only issuer and no sale was ever made; and C. and 
Dt, the husbands of the daughters, afterwards levied*a fine of 
the moiety, to enure, as to one half part thereof^ to the use of 
trustees, upon trust to convey the same to the uses declared 
by C/s marriage settlement, and as to the other half part 
thereof to convey the same to the uses declared by D.'s 
marriage settlement : so £sur as concerns our present purpose 
it was held, that upon principles of equity the daughters 
had the same extent of interest in the estates directed to 
be sold, as they would have had in the purchased estates 
if a purchase had been made^ namely, an estate tail, with 
the immediate remainder to themselves in fee ; and they 
might therefore elect between the estates directed to be 
sold, the money arising from such sale, (all charges for 
which the same was to be made being satisfied,} and the 
estates to be purchased therewith. And the Master of the 
Rolls observed, that supposing no fine had been levied, 
there would then have been ground to contend, that the 

'Lord Gwyder v. Campbell, cited 17 Ves. 105. in Pearson y. 

Lane. 



S18 



ON THE EQUITABLE DOCTRIME OF ELECTION 



Chap. VII. 

Electtan 

betwten 

momyimd 



Where a 
power of 
•ppoint- 
ment over 
an estate 
directed to 
be sold will 
be avail- 
able. 



Concur, 
rence of all 
parties ne- 
cessary to 
restore to 
its original 
character 
property 
converted. 

Where exe- 
cutors will 
be entitled 
to money 
directed to 
be laid out 
in land. 

When mo- 
ney im- 



with a real 
character 
will have a 
personal 
one, and 
when not. 



trustees woald have been compelled to ooavqr to the 
daughters in fee^ as they might have taken the money ah* 
solutely^ instead of having it laid out : -*-that it might be 
questionable whedier the trustees might themselves act 
upon this equitable doctrine^ and take upon themselves to 
convey in fee to a person eniided to an estate tail only. * 

And if an estate is directed to be sold, and the money 
arising from the sale to be invested in the purchase of 

other estates, over which a general power of appointment 
is given, an appointment exercised over the original estate 
will be sustained in equity, as amounting substantially to 
the same thing. ^ 

When land is directed to be converted into money, it is 
in the option of the parties interested in the money to keep 
the land unsold either absolutely, or for any particular 
period. ^ But it seems that there must be a concurrence 
of all parties interested in order to restore to its natural 
character property which has undergone an equitable con«- 
version^: which pmnt may frequently excite considerable 
circumspection in the investigation of tides. ^ 

And if persons, entitled to elect between money and 
land, show their intention, by the commission of certain 
acts, to have the money, and die before receiving the 
same, the Court will give it to their executors, and itot 
to their heirs. Moreover, if a sum of money directed to 
be laid out in land come into the hands of one without any 
other use but for himself; or, in other words, if such person 
would be absolutely entitled to the land in case the money 
were laid out ; there such money will have the character 
of personal estate, and cannot be claimed by the heir. ^ 
But as between the heir and executor, when money has 

t Pearson v. Lane^ 17 V«s. lOl. ^ 8aad. Ui. &Tr.90S» [4tli ed.] 

^ Standee y. Scanden, 2 Yes. } See Chichester v. BickerstoS; 

jun. 589. ; Bullock v. Fladgate, 2 Vern. 295. ; 7 Bro. P. C. 555. ; 

1 Yes. & Bea. 471. ; Sag. Pow. 442. Palteney ▼.Lord Darlington, l Bro. 

* See 19 Yea. 392. in Walker v. C. C. 22J. ; 7 Bro, P. C. 53a (8vo. 

Shore. ed.] 

J See I Bro. C. C. 500. in 
Fletcher v. Ashburner. 



been onoB impressed with ir^ri tided* it must be shonm. in CtfAp.viL 
Older to put on end to the impresfiiioti, either that the hetwem 
money was in the possession of a person who had in himself ^^^y ''^ 

both the heirs and executof^ or he mii«t do some act to J. 

denote a change of his intention as to the devolutioti of the 
property upon either* ™ 

So that if a person^ having an election to take a sum of On whom 
money agreed to be laid out in land as money, die without eiecdon de* 
having done any act to determine the ^me, the person ^°^^^' 
upon whom the land directed to be purchai^ therewith 
would devolve will be emtitled to exercise such election) 
and not the personal representative of him to whom the 
right of election first accrued. " 

Therefore where upon marriage the manor of K% was 
settled on the husband for life, remainder to the first and 
other sons in tail male, remainder to the husband in fee; 
and it was agreed that 10,0002^, part of the wife's fortune, 
should be laid out in the purchase of lands, to be settled 
in a similar manner ; and there was issue of the marriage, 
one son, who upon his fiober^s death levied a fine of Uie 
manor to the use of himsdf in fee^ and soon afterwards 
died without issue and intestate, wh^eupon the manor de«- 
scended to the plaintiff^, who brought her bill against the 
son's administratrix to have the mortgage upon which the 
10,000^ had been invested assigned to her; the same was 
ordered accordingly, the Court observing^ diat the «on 
having had an election to make the 10,0002. money, it was 
necessary he did something to determine the same election, 
which not having been the case^ then in a court of equity 
the heir was to be preferred to the administrator* ^ 

Although persons entitled to money directed to be laid 
out in land may, through the intervention of equity, elect 
to take it as personal estate^ and it shall accordingly go as 
such to their representatives ; yet if some of the parties Shares of 

of persons 

"* See 6 Ves. 2^5. ia Whddfde "^ Edwards v. Countess of War- 
V. Partridge. wick, 2 P. Wms. 171.; t Bro. P. C. 

* See 1 P. Wms. 174. in Lkigen S94. 
V. Sowray; ibid. 544. in Hayter v. 
Rod. 



S80 ON THE EQUITABLE DOCTRINE OF ELECTION 

Chav.VIL e&tUed are not sui juri% but labour under an incapacity^ 

between ^^ CooTt Will retain thdr shares in its bands unUI die dts- 

mon^ and ability be removed. 

.J Therefore where one devised that a sum of money 

not sui should be laid out in the pordtase of lands in fise, to be 

juns in . 

money to Settled upou A. B. and C* and their heirs as tenants in 

In landau coouoon; ou a hUl brdught by B. and C and the inlimt 

be retained hdr of A.^ electing to have the money, the two thirds 

^ ^"'^' ' bebnging to B« and C were decreed' to be paid to them ; 

but the infant's share was directed to be brought before the 

Master, and put out for the infant's benefit, who by reascm 

of his infancy was incapable of making an election ; besides, 

his election might, were he to die during his infancy, be 

prejudicial to his heir. ^ 

Feme-co- And if one of the parties entitled to elect be a married 

aftn'Maure vi^oman, the disability of coverture will prevent her from 

of property altering the nature of the property by her bare deed or 

except by' Contract ; and the money must either be invested in land, 

prif ate ex. ^f which she may afterwards levy a fine, or by consenting 

on her private examination to take the money as personal 

estate,, the same will be as much bound thereby as land 

would by a fine, and she may dii^se of it to the husband 

or any one else. *> 

But whai land is directed to be converted into money 
to which a married woman is to become entitled, the same 
will belong to the husband in her right. ' The Court how- 
ever will first inquire whether she has any seltiem«it upon 
her.* 
Lunatic Neither Can a lunatic elect to take in its natural state 

to tokeliT* property which has undergone an equitable conversion. * 

p Seeleyv. Jago, lP.Wm8.389.; «» See 2 Atk. 454^ in Oldbam v. 

and see Collingwood and Wallis, Hughes; Peanon r. Brereton; 

1 Eq. Ca. Ab. 595.; Daven and 3 Atk. 71. And see stat. 7 O. 4. 
Folkes, ibid. 396. ; Earlom v. Saun- c. 45., infra page 523. 

ders, Ambl. 242. ; Car v. Ellison, ' See 2 Atk. 455., in Oldham v. 

2 Bro. C. C. 56,; whence it appears Hughes. 

that trustees cannot elect between " fiinford v. Bawden, 1 Ves. jun. 

money and land, unless the power 512. 

of so doing is expressly given them. * See Ashby v. Palmer, I Mcr. 

See also 1 9 Ves. 109., in Van v, 296, 

Bamett. 
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« 

il. Where an election liiay be made by persons, to Ckap.vii. 
whom it is competent to acquire by means of a fine or re* ^^1^ 
covery an absolute interest in land whereupon money is di- nun^ and 
rected to be laid out» to take either the money or the land. _i 

It had been lonff held previous to the statutable inter- its n«tu- 

ml sfstto 

positicHis after noticed, that if money was directed to be propertj 
laid out in the purchase of land, which was to be settled in concerted. 
such a manner as would enable the person to become en* ^i^ctioa 
titled to a partial estate therein to acquire an absolute maybe 
control over the same by levying a fine thereof; it would ^^^ ^. 
be competent to that person to exercise his election whether o«y ^^ 
he would have the money paid to him in lieu of the land, Umitcd in 
or whether he would take such estate as was directed to ^^ ^- 
be limited to him in the land, on the money being invested ^^^^ 
thereupon: for since by a common conveyance he might ationofthe 
bar the entail, a court of equity would not put him to the bJ^bm^ 
circuity of having recourse to a l^al bar : and it would be ^7 ^°*' 
in vain for equity to decree a settlement, which at the same 
moment that it was made might be cut off. '^ 

As where by articles upon marriage a sum of 2,000/. was 
agreed to be invested in the purchase of lands, which were 
to be settled upon the husband and wife for their lives, with 
remainder to the heirs of the body of the wife by the husband, 
with remainder to the heirs of the husband ; and there was 
afterwards issue of the marriage, one son and three daugh- 
ters, and both the parents died without the money having 
been laid out : upon a bill brought by the son against one of 
his sisters as her lather's administratrix, electing to have the 
money in lieu of the land, the same was decreed to him, 
the Court observing that though a fine could not be levied 
of money agreed to be laid out in land to be settled in tail, 
yet a decree would bind such money equally as a fine 
would have bound the land if bought and settled.^ 

■ See S Atk.447. in Trafford v. ISO.; 2Eq.Ca.Ab. 41. pi. 1.; ibid. 

Boehm; 1 P. Wms. 471. in Short 730. pi. 2. See also Short y. 

y.Wood. Wood, 1 P. Wms. 470.; 2Eq.Ca. 

' Btnion T. Bemon, 1 P. Wm^. Ab. 721. pi. 6. 



S%2 ON THE Ei^VlTABLE 0OCTRINE OF ELECTION 

Gbat.vil Lord Chancellor Kinff in Eyr€^s case^ seems indeed to 

Section . . ' 

bettoeen ^Bve departed from the above principle, and accordingly re- 
money and ^ged to order mooey directed to be laid out in land to be 

.J paid over to a person who would have bad it in his power to 

acquire the absolute fee in the land when purdiased by 
means of a fine ; conceiving that a like regard should be 
had for the issue in tail as for the remainder-man : — but 
this decision does not sei&ok to have been followed. 
^ Where Previously to the statute of S9. & 40. G. 3. c. 66. *, 
ationof the (which bas been recently repealed, and the enactments of 
be bi^^ which have been re-enacted by the next»mentioned statute,) 
byreeoTery. if a person, to become entitled to an estate tail in land 
whereupon money was directed to be laid out, could not 
acquire an al)solute control over the land when purchased 
except through the medium of a common recovery, the 
Court of Chancery would not permit such tenant in tail to 
elect between the money and the land, ai^d on his applioa* 
tion order the money to be paid over to him, but would 
require an actual investment of it in land, to be settled ia 
the mode prescribed by the instrument directory of the 
limitations, so as not to deprive those in remainder, to 
whom the land when purchased was to be limited, of the 
chance they bad of their Remainders taking effect in posses- 
sion, in case of an omission on the part of the tenant in 
tail to bar them in term-time, the only period during which 
a recovery could be suffered. The old rule indeed was^ 
for the Court to decree payment of the money upon a bill 
filed by the tenant in tail, though a recovery was necessary 
to the acquiring of an absolute estate in the land ^; and so 

" 5 P. Wms. 15, 14. ; an^ see to' IrdaiuL It has been coojec- 

note (G) [4th edit.], whence it ap- tured, that the case of Pulteney y. 

pears, that if the part^ applying for DariingtOD, 7 Bro. P. C. 530., and 

the money were married, it would the many prior conflictine cases «ii 

be expected that his wife should the subject of money directed to 

appear in Court, and give her con- be laid out in land, gave rise to 

sent thereto. ^ the latter statute. S^ note pre- 

* By 58. G. 3. C.4S. dmilarenact> fixed to the above case, 

ments to those contained in 39. & ^ See accord. 1 P. WniSi 90> 91, 

40. G. 3. were made in application in Li^gate v. SewdL 
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die lufe stood imtil the case of tiimal v. AoAwff^ Ghur^vlL 
wberein the ckrcuautanoe of the tenant in taii-s deatb hap« letwetu 
feaing before a recovery suffered sheared the interest of the ^Jj^^^ 
remaiBder-mao in so glaring a K^t, diat it established -^ — 
the practice i^ich prevailed until (he passing the above 
statute. 

The Gonstruotion which this statute has received as to 
its mode of execution, in reference to cases where re* 
coveries were previoiisly necessary, may in part be con- 
sidened a revival of ^e practice which prevailed before 
the case of Cobmal v. ShadaoM^ so fiur as to render the 
actual suffering of a recovery unneeessaiy, and in part an 
adherence to the principle estaUashed by that case, so 
fiur as to si^fer the same period to eUqMe between the date 
of the order made for payment of the mon^ to the tenant 
in tail, and the time of his actually receiving the same, as 
would have been necessarily occupied in perfecting a 
common recovery, thereby giving the remainder-men the 
aame chance thqr would have had in case a recovery had 
been actually auflbced ; for die pracdce has been, to order 
the money not to be paid to the tenant in tail, «nless he 
was living on the second day of the then next term ; and 
if die petition was presented m term-time, the Ck>urt would 
make no order for payment of the money in the same term, 
uidess thei^ woidd be sufficient time to suffer a recovery. ^ 

And under tfab statute it has been decided, that althou^ 
a Bum of money directed to be laid out in land to be limited 
to one in tail be subject to certain continuing charges, yet 
theiCourt wiH direct the kune to be paid to the person who 
would be tenant in tail of the land iii4ien purchased, on 
such charges being provided for. * 

But the statute in ^estion has been repealed by the Statutable 

enactincBts 
as to money 



recent statute jof 7. G* i. c.45«, whereby it is enacted, that ®°'^^*™*"^ 



■ Qited 1 P.\V;m8.47^. ipShqrt > Lo^iitQpv.jL.9wtoii,<ated5VM. 

▼.Wood; ibid. 485. in Chaplin v. 12. n.(<i); ex parte Beopet and 

Horner; and see iTes. sen. 176. Dolman, € Ves. lis.; ex parte 

in Cui|i|iqs)iam ▼. Mqody* Frilly s Vet. 609. 

* Supra. ' See in re liord Somen^le. 

2Sini.&Stu.470. 
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S24 ON THE BQUITABLE DOCTEINE OF ELECTION 

CiiAr.vll. where money under the control of any court of eqaiQr» or 
^^ of which trustees are possessed, shall be subject to be in- 
mmuy mmd yestcd in freehold or o^yhold hereditamoits, to be settled 
*°^ *^ in such manner that it would be competent, in case such 

to be in- money had been invested, for the person who would be 
knd, tobe tenant of any estate-tail therein, either alone or with the 
Sl to*" owner of any preceding estate, by deed fine or recovery m 
the case of freehold hereditaments, or by surrender and 
recovery in the case of copyhold hereditaments, to bar 
such estate-tail, and the rights of all persons in remainder, 
it shall not be necessary to have such money actually in- 
vested in order that such estate>-tail and remainders may 
be so barred, but it shall be lawful for such Court, upon 
petition of the person who would be tenant of such estate- 
tail, and of the person, if any, whose concurrence would 
be necessary to enable the person who would be tenant of 
such estate-tail to bar the same, and the rights of all per- 
sons in remainder, such petitioners being adults, and 
where any of the parties is a feme covert, she being first 
separately examinkl and consenting, (except where the 
fund shall be less than 200/.,) in case such petition shall 
be presented by the person who would at the time of pre^ 
senting the same be tenant in tiul in possession of the 
hereditaments to be purchased, or shall be presented I^ 
the person who would at the time of presenting the same 
be tenant of the first estate-tail, with the consent of the 
person, if any, who would be owner of the antecedent par- 
ticular estate, or entitled to any incumbrance antecedent 
to the estate of such tenant in tail, to order the money 
subject to such trusts to be paid to the petitioner, or ap- 
plied as he shall appoint, and the Court approve of; and 
that in case such petition shall be presented by the person 
who would at the time of presenting the same be tenant in 
tail in possession of the hereditaments to be purchased, 
but such petition shall be presented without the concur- 
rence of the persons, if any, who would be entitled to any 
incumbrance afiecting the hereditaments to be purchased 
antecedently to the estate of soch tenant in tail, or shall be 
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presented by the person who would at the time of present- Cba».vii. 
ing such petition be tenant of some estate-tail in the here- ^^ 
ditaments so to be purchased, with the consent of the nkmejfmti 
person, if any, whose concurrence would be necessary to ** ^ 
enable the person who would be tenant of such estate-tail, 
in case the said hereditaments were purchased, to bar the 
said estate-tail, and the rights of all persons in remainder, 
but without the concurrence of the persons who would be 
entitled to particular estates in or incumbrances upon the 
said hereditaments antecedently to such estate-tail, to de- 
clare that sndi estate-tail, and all remainders and rever- 
sions ei4>ectant thereon, is and are absolutely barred, and 
to order that the hereditaments to be purchased with the 
money subjected to the said trusts shall, when purchased, 
be setded, (subject to the estates and interests antecedent 
to such estate-taily) to the use of the person who would 
have been entitled to such estate-taU, his heirs and assigns; 
and that every such declaration shall be conclusive not 
only upon the person who would have been entitled to 
such estate-tail, but also upon all persons who could have 
claimed through such person by force only of such entail, 
or in remainder or reversion after* such estat^tul. 



It appears however, that persons entitled to take estates- Penont 

oitUlcc* 
remote 



tail in remainder in lands whereon money is directed to ^ 



be laid out may, if under no disability, consent to the 
money being directly paid over to the first remainder-man pmciiaMd 
in tail ; and that this may be done without the sanction of °^y ^'^' 
a court of equity, and will be conclusive upon the issue of ney bemg 
such remainder-men ^ : but that if any of the parties in- JJ^jL?^^* 
terested be incapacitated by coverture from giving a num. 
binding consent, then that such consent must be commu- 
nicated by private examination. ^ 

III. The commission of what acts by persons, entitled What acu 
to dect between money and land, will be considered as gidcrad^ 
indicative of an intention to take the one or the other. clMtum he- 

'SeeColletT.Collet»lAtk.ll.; * See Atk. 447, 448. in Traf- 
TnSbrd T. Boehro, 9 Atk. 440. ford ▼. Boehm. 

Y 3 



9S6 ON THE Mf^VrtJeUM DOCraiVS OF BLKCTIOK 

ciHAr.viL VarioiiB are thd aeu capable of being done hf persona 
^w^ baviilg an election to exercise between nMinejF add laady 
mmetf amd which wiU be Sufficiently demonstrative of an intentioB oa 

tbeir parts to deteitnnie such election one way or the other. 

tween mo- 'fhe pwot does not well admit of the application of aay 
landT ° general rule^ and eadi ease wherein the queistion agitated 
iSf whether certain aetft done «nount tb an electien^ niiist 
depend upon its own peculiar drenmstaneea* 

If a person having the power of electing to take money 
agteed to be laid out in laitd as moneys and which is piA 
oat upon security^ calls in the sam^ and again iraTesta it 
on security^ which is mentioned tb be for hkn^ his executors 
and administrators ; sUch a dealing with the money witt 
withdraw from it the character of red estate. 

Thus, wh^re by articles upon marriage the husband 
agreed to add 700^; to the wifis^s portion^ being a like sum^ 
vand the securities for the same were assigned to trustees) 
and agreed to be invested in land^ to be settled on the 
husband for liie^ remainder to the wife for life^ remainder 
to the first and other sons of the marriage ia tail, r&* 
mainder to the daughters in tail, remainder to the right 
heirs of the husband ; and some of the trust-monies were 
afterwards called in and put out upon other securities, 
which were mentioned to be in trust (or the husband 
his executors and administrators; and the husband died 
without there having been any issue of the marriage: 
Lord Harcourt held, that such part of the money as 
was called in, and placed out on securities on a dififerent 
trust, should be taken as personal estate^ for that there 
being no issue of the marriage, it was in the power of the 
husband to alter and dispose of the money as against the 
heir at law, though not against the wife; and that the 
placing it out upon difierent trusts made an alteration in 
the nature of it, since the husband's declaring the trudt to 
his executors and administrators seemed tantamount to 
his having declared it should not go to his heir. ^ 

' LiDgen V. Sowray, l P. Wms. 172.; Prec. Ch. 400.; l Eq. Ca. 
Ab. 175. pi. 5. ; Gilb. Ca. Eq. 91. 



Banted wkb trustees to lay out 2>(K)0/« in the pwrohase of f^^ 
lands, to be settled upon Mtnself for life> remainder to the mmet^and 

wife for life^ remainder to trustees and their heirs, upon ^ 

truist to sell, the monies aci^ing from th^ sale to be divided 
among the Qhildreoi of the marriage, the som' shares to be 
paid at twentynine, and the daughl^ers' »t twv^tytoiie or 
marriage ; widi a proviso that no aale isthould be made 
until one of the shares be^me payabb^ wd that if all the 
childoea died before any portions became ]>ayable, the 
estate should not* be sold, bi^ after the decease of stieh 
chUdren the trustees should stand seised of the same in 
trust for the Aittsband and wife aod ^ survivor in fee; 
and part of the money was laid out in the husband's lifet* 
time, and ipart after his decease.; and the ,only aunnivifig 
daughter of the marriage died a feme sole and intestote : 
•^ on a question, being raised between the administralirix of 
the daughter and her heir at law, whether the purchased 
propecty mBs to be considered as real or personal e^ate, k 
appeared that the daughter in her mother^s lifetime,and being 
then of age, made a ilease of part of .the purchased lands at 
twoAi&TBD^ .periods, reserving a rent to herself her heirs 
and assigns ; and covenanted on the part of- herself iher 
heirs and assies to perform the several intents and pur- 
poses of the lease; and on her motlier's death received the 
rents, and made no application to the trustees to sell, nor 
brought a bill agamst them for that purpose: and it was 
determined, that the acts dose Jhy the daughter sufiicientiy 
indicated an election on her part to take the property pur^ 
chdsed as real estate. And the Lord Chancellor was of 
opinion, that the daughter bad a right to elect in her 
mother's life, and might duving that period have co^fipelled 
the trustees to sell the reversion for her benefit. And he 
observed, that though the daughter could not do oih.erwise 
than reserve the rent to herself her heirs and assigns, yet 
there was equal reason in the present case to hold it as her 
intent that the money should go to her heir, as in Lingen 
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CHikT.VII. 

Election 
between 
man^ end 
laruL 



Slightest 
intention 
will re-con- 
vert a rea- 
lised fund. 



A realiied 
fund may 
be re-€on- 
▼erted by 
necessary 
inference. 



^Tbelery- 
ing a fine 
may consti- 
tute an 
election. 



A realixed 
fund may 
be re-con- 
verted by 



V. Somray' to the execotore; and diat t^iis would be suffi- 
cient to determine the question as between the rq>resenta* 
tive of the personal estate and the hein ^ 

In Trojf^rd v. Boehm ^ the acts done by the plaintiff's 
husband were deemed suffident to show an election be- 
tween money and land in favour of the former : and it was 
laid down by Lord Thurlow in the judgment upon that case^ 
that the slightest intention to take the money as money 
would make it so^ and that the receiving it from trustees 
would there was no doubt be sufficient to show such an 
intention. ^ And an election when once signified will be 
binding. ^ 

Where a testator, to whom it was competent to take 
money which was invested in stock, and had received a 
real impression, and to which he was entitled in reversion 
either as money or land, bequeathed all the residue of his 
personal estate either in possession or reversion to his 
children ; and it appeared that he was possessed of no 
personal estate in reversion except such stock : the circum- 
stance that the word ^* reversion" could not be satisfied 
otherwise than by an application of it to the stock was 
held to indicate an intention on the part of the testator to 
treat the same as personal estate. ' 

In the above cited case of Pearson v. Lake "*, the fine 
levied by the daughters and their husbands of the estates 
directed to be sold constituted an election to take such 
estates in their character of realty, and not the money to be 
produced by the sale thereof, or the estates to be purchased 
with such money. " 

If a testator elect to pass a realized fund as personalty, 
he may accomplish that object by his will, though unat- 
tested by three witnesses. "" And Lord Macclesfield intimated 

« Supra, page 526. ■ Supra, page 317. 

* Crabtree ▼. Bramble, sAtk. » See further respecting the 
680. forgoing inquiry Chaplin v. Hor- 

* 5 Atk. 440. ner, 1 P. Wms. 483. 

i See 1 Bro. C. C. 236, 237, 238. • See 3P. Wms. 222. n. [C]. [4th 
^ See Ambl. 229. ed.] And money agreed to belaid 

* Triquet v, Thornton. 13 Yes. out in land may be devised as 

345. 



an opinion, that a realized fiind might be divested of that Chav.vu. 
impression even by a parol direction to that effect ' And ^^^ 
there is a case which appears to have been decided upon momry and 

the groond, that^ as between the real and personal repre- \^ 

sentatives of a testator, evidence of a parol declaration made ^^ no«t. 
by hhn that a realized fund should not be laid out in land ^^e wit- 
might be read, and would be sufficient to divest it of its no^es. 
real character; though the Court observed, that if the evi- ^?5S^ 
dence omcemed the right of a third person, it should not tion^qiwie* 
be read. ^ Yet Lord Hardwicke in a subsequent case is 
reported to have said, that though very slight evidence by 
acts done would be sufficient, he could not admit that a 
parol declaration would be so. ' 

IV* The commission of what acts by persons, entitled to What aec* 
elect between money and land, will not be considered as ^nddo^ 
indicative of an intention to take the one or the other. an elecdon 

When property is considered in equity as having re- money^and 
ceived an impression different from its natural one, and a ^«>d. 
question arises upon the will of a person competent to deal 2° omwof 
with the subject, whether he intended to pass the same proving an 
under a denomination di£fering from that acquired by its re^nwt^ 
converted estate; the onus of proving such an intention property 
will lie upon him whose interest it is so to contend ; and it 
is not enough to fix upon an ambiguous expression, or an 
equivocal direction.* But in order to restore money or Some act 
land which has undergone an equitable conversion to its ^^!^^ 
original character, it is necessary that some act be done by to its ori- 
a competent person, indicating an intention to re-convert ^^ p^^ 
the property. ^ Therefore if no election is made between P«"y Cop- 
land and money by a person entitled to exercise the same, 
then the Court will call it the one or the other, according 
to the rule in equity that what is agreed to be done must 
be considered as done : for something is necessary to show 

land; see accord. Shorer and ' See Bradishv.Gee, AiDbl.229. 

Shorer, 10 Mod. 39, * See Stead ▼. Newdigate, 2 Mer. 

r See S P. Wmi. 174. 621. 531. 

1 Chaloner t. Butcher, cited * Kirkman v. Milen, 13Ves. 208. 
3 Atk. 685. 
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CtoJJf.Vlh 



IMM^ MM 

ittwL 



Feneco* 

Yert cannot 
alter cha- 
racter of 
money to 
be Udd out 
in land by 
bore con- 
tract or 
dead. 



that what the Court calls land be cetiMdered as money, aad 
what it caUs money be considered as land*^ 

The present inquiry is firom its nature no more susoep* 
tiUe of the application of any general rules than the pre^ 
ceding one: the two under-menticmed cases princi[Mdly 
exemplify the inability of femes covert to restore money 
impressed with a real character to its pristine personal 
one, except through the medimn of private examination. 

The first case proves, that since money articled to be 
laid out in land is to be considered as real estate, if the 
person entitled to the land when purchased is a feme- 
covert, she cannot altar the dnracter of the laoney by hor 
bare contract or deed. 

Therefore where a husband by articles upon tus mar- 
riage cov^ianted with trustees to lay out 20,00Q{. in land, 
to be settled upon himself for life, remainder to the intent 
his wife might receive an annuity fi^r her life, remainder to 
his first and other sons in tail male^ remainder to his own 
right heirs, and died without having laid out the money, 
and without issue, leaving A. the wife of B., and C, his 
heirs, and also next of kin, between whom and the intes* 
tate's widow, being the only persona entitled to his personal 
estate^ articles of agreement were entered into, whereby it 
was agreed that 20,000^. South Sea annuities should be 
transferred to trustees, who should sell the same, and lay 
cfut the money in land, to be settled to the uses mentioned 
in the former articles ; and A. afterwards died, wherd>y 
Q became entitled as her heir to all her real estate; but 
I), contended that the subsequent articles had turned the 
money which was realized by the former articles into per- 
scmal estate again, whereupon he became ei^itled to his 
wiife's share as her administrator: the Lord Chancellor, 
after ruling that as to one moiety of the South Seaannuiiies 
C. was entitled to it as co-heir to the deceased settlor, 
observed, that upon the other moiety arose the question 
whether the latter articles had re-converted the same into 



" See 3 Atk. 256. in Guidot v. Guidot. 
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psEioMl dsfatb; and h% keld( ibom tioi to bav0 hod: s^dik CMi^.vii. 
efflbctv being of opinion^ tbat lira wife of B< was iQCapaUe ^^^^^ 
of obimgiDg febe nature of thetstalie, beoauae of ber being »imb^ 
under co^ert^r^ £^ uaaUe t» contraeti aod tbat aup-^ ^'*^ 
posing her Mt to qobtraet^ tb^ani^lQi did npt ilnpdrt osij^ 
audi dfaangch " 

Neither will pnyvami to A fe»e-«oTerl atid b^ buaband 
of money airtided lo be laid out in land^ said to wbi«h sbe 
woald be entitled wbeo purchased, and a.relefi9e froin her- 
9bM and hilsbaad for the tnoney, be sufficii^nt to ahaag0 ita- 
real character. 

For wbeare by morriag^-aifticlesi BOQL were ag^reed U> be 
hid out id land% to be llinked to the hasband for li&i re- 
mainder to truateea to preserve the contiogelit renaaindersf 
remaind^ to the child cnt children of the jdarria^ a» the 
husband and wife or fiurvivor should Bppoiat» in default of 
at>poifltment to be equally divided among the children, and 
if but one cbild^ to him or her in tail, remainder to the 
husband in fee ; and there was issue of the marriage one 
daughter^ and no appointment was made in exercise of the 
poWer, and the 500L were afterwards paid to the daughter 
and her husband, who received the same as money and ^v^ 
a release fbr it, but upon recital of the articles t — on a bill 
b.'ought by a daughter of the fiuher's sec<md marriage 
against the husband of the daughter of the first marriage as 
her representative, claiming the 5001* as land, the same was 
decreed to her, (subject to the life-interest therein of the hua^ 
band of the daughter by the first marriage as tenant by 
the curtesy], upon the ground that die acts done were not 
sufficient to have the sum considered as money. And the 
Lord Chancellor observed, that the daughter being t^ant 
in tail, with reversion in fee in one moiety. If she had been 
sui juris, and had brought a bill for the money, a moiety 
would have been decreed to be paid her, the other moiety 
to be put out at interest, to go as the profits of the land 
would ; but that being a feme covert, although she had the 

" Oldham v. Hughes, 2Atk.452. 
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reversion in fee of the whole^ the money shonld be laid 
onty unless upon private examination in court, or in the 
country upon an order in the nature of a dedimus potes* 
tatem, she declared her consent to have it in money, and 
then the Court would decree it so : but that the payment 
of the money, she not being sui juris, was not equal to a 
decree of the Court, nor was the release sufficient to cause 
the money to be taken otherwise than as land, not being 
equal to a fine, or sole and separate examination; nor 
could it change the equitable quality the money had gained 
of being considered as land. * 

Although in a case where it is competent to a testator 
to pass money which has been realized either in its natural 
or converted character, and he makes use of a term which 
cannot be satisfied otherwise than by applying it to the 
money, and passing it as such, an inference will thence be 
drawn that he intended to pass the money as personal 
estate * ; yet if there be any other subject to which such 
term can be properly Applied, no such inference will arise^ 
and the Court will not apply the term improperly. ^ 

It may in conclusion be observed, that if a person be 
entitled to an estate-tail in land, and a sum of money is 
directed to be laid out in land, which is to be settled upon 
the same uses as the land already in settlement ; any act 
done by the tenant in tail, whereby he may acquire an ab- 
solute estate in the settled land, will not have the e£fect of 
removing from the money the impression of real estate. * 

^ Cunningham ▼. Moody, 1 Ves. ^ Biddulph v. Biddulph, 12 Ves. 

ten. 174. 161. 

" See Triquet t. Thornton, " Edwards v. Countess of War- 

18 Ves. 345., and supra, page 326. vick, a P. Wnis. 171. 
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Nate on the Doctrine ^Approbate and Repboaate in the 
ham rf Scotland^ analogous to thai of Election f » the 
Sgfstem of Equity in England. 

C/A8ES involving questions founded on the doctrine of Doctrine of 
approbate and reprobate having been occasionally brought ^"^^l!^ 
before the Court of Appeal in this country, and the doctrine bate, 
having received a detailed discussion in the recent case of 
Ker V. Wauchope^^ it may not be amiss to state %hordy 
the principles of the doctrine, and some of the leading 
cases connected with it, under the following arrangement: 

L The prindples upon which the doctrine of approbate 
and reprobate is founded. 

II. In what cases the doctrine has application, and 
wher^ it has been enforced. 

IIL In what cases the doctrine has no application. 

IV. The principle of con^pensation resulting from an 
election to rq)robate the instrument in reference to which 
the doctrine is applied. 

I. The principles upon which the doctrine of approbate 
and rq>iobate is founded. 

That which in the law of Scotland corresponds with Statement 
the doctrine of election in our system of equity is termed ^^°''**^' 
<< Jpprdbate and Beprobate^** it being equally settled in 
the law of Scotland, as it is with regaixA to instruments in 
£ng^and, that a person cannot derive benefit from one 
part of a deed, and at the same time deny eflfect to another 
part of it, nor separate two parts of a deed, and take boiefit 

« 1 Bligli's P. C. 13. See Bell's Comm. on ^e Law of Sfeodand, 
▼f^ L p. 146. [5th ediL] 
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Amnioii. from that part which is in his &vour, and at the same time 
andRepro' ^"^^^ himself of a right to challenge that part which is 
^<^* prejudicial to his interest ; in other words, cannot both ap- 

lu origin, probate and reprobate the same deed. The doctrine itself 
stands upon a firm basis, having its foundation both in 
equity and reason, and is, in principle^ immediately deriv- 
able from the civil law, being an obvious recognition and 
adoption of that maxim, whence our doctrine is supposed 
to have emanated ^ ; *^ absurdum videtur licere eidebt, 

PARTIH COMPROBARE JUDICIUM DEFUNCTI, PARTIM EYER- 

tere/' *" 
Haf chiefly The cases wherein the doctrine of approbate and repro- 
d^wi ^^ ^ h&&ii enforced have arisen chiefly from dc&is 
disposi- executed on death-bed. 

ttons. j^ 1^ j^^ down as a general ruile by ^ institotional 

€f deed ex writers on the law of Scotland**, that if a person by deed 

cupUeiectL exceuted on death-bed spontaneously make a disposidon 

ajfecttng his heritable propaiy, or his heirship moveables, 

in any degiee prejudicial to the heir, and to which property 

or moveables the heir would have succeeded* or from 

which he would have derived some benefit had no sudh 

disposition been made ; the deed wfll be capaUe of being 

reduced by the heir upon the ancestoi^s death, ex capUe 

Ucti. « 

Election But if by such deed any interest be |^ven to the hdr in 

^'^°* the anoestor'iS moveable effiscts, and over which the ancestor 

had a right to exercise an absolute control ; then the heir 

wfil not be permitted 4K)th to redoce the -deed as to the 

heritable property, and to claim under it as to the move- 

fible eflbete ; >but he will be compiled to elect to take either 

mider or egainat the deed : if he elect to tafke-under it, he mast 

permit the dispoAitioBS made by it to vtdce eflfect ; and if he 

cieet to take i^nst x% he must give up ali eislim under it ^ 

it has be«i observed in 4brmer pages, that aeovtf ing to 

* See mpca, pipe 174. « Mor. Diet. i>ec voee ''Death- 
^ 1. 7. ff. de boms Sbertorvm. bed." 

* Enk. I»^t. b.iiii. <iit.iviii. §9S. * Ibid, vqce ** Apptc^bote and 
et seq. ; Stair, passim. Reprobate." 
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the doctrine of election as administered in the Engltah Avvnuux. 
courts of equity s, if one take upon himself to dispase of '^^^ro^ 
the freehold estate of anothar by a will not complying ***^V__ 
with the ceremonies required by the statute of firauds ^ and 
bequeath a legacy to the person whose estate is assumed 
to be disposed of, without stating the enjoyment of Uie 
legacy to depend upon the condition of the legatee's per* 
mitting the will to take efBact) no ease of election will be 
mised» since^ as regards the land, the will is absolutely 
void, and cannot be read* 

But it is observable, that the principle upon which this 
proceeds does not ly analogy a^Sx-d a ground for defying 
the doctrine of approbate and reprobate in a case where 
heritable property is disposed of by a deed upon deatb^bed, 
and a legacy is bequeathed to the heir, since, according to the 
law of Scotland, such a deed is not absobdely trnd^ (as in 
the case of a devise of freehold property in England, not 
conforming widi the statute of fraudB,) but, imtil reduced to Death-bed 
a nullity, is voidable onlg^ and capable therefore of being y^^j^^bie 
read for the purpose c^ ascertaining the intention of the only. 
testator, and will in many cases regi^ate the tide, not^ 
withstanding any objection the heir may raise against it.^ 

The doctrine of approbate and reprobate may, in one of AsrimiU- 
its efiects, be said to lead to miach the same result as the tiinetothat 
doctrine othoviwlogation'^ A person on whom it \s incum** of homolo- 
beiit either to approbate or reprobate an instrument may ^ 
eleet to do the one or the other; and if he die without vnx^m 
havifi^ made any election, then it would seem that the heir ^^^ 
as ito heritable property, and the personal representative as made by re* 
to moveable eflfecta, may e^oercise the right ci election in 5f^.J^^^* 
the same manner as the ancestor or person represented put to dec- 
might have done. If an election be made to repirobate the J^,'^ 
instrument, then as regavds the person electing and those qufneesiif 

reBVwEWiMifip 

s See supra, pages 209,210.227. Bell considers the doctrine as a 

^ 29 C. 2. c. 3. part of the general doctrine of 

* 8ee 1 Blight P. C. 25. t BeH's homologation; see his Coratn. vol i. 

Comm. 150. p.l46.l5th edit.]; and cone. Ho- 

i Ersk. Prin.325, 526. [lltfa ed. mologadon, see ibid. 144. 

8vo. Eilhi. l«20.] Mr. Professor 
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daiming under him the instrament is completely a dead 
letter, and no claim whatever can be substantiated under 
it: but if on the other hand an election be made to appro- 
bate the instrument, then as well the party electing, as 
those claiming under him, must allow the dispositions 
assumed to be made by the instrument to have their full 
efiect; and an election made by the immediate heir will be 
conclusive upon every remote heir. 

Now the proper effect of homologation is, ^^ to cut off 
" the pei^on homologating from all objections otherwise 
^* competent to him against the original deed ; and con- 
** sequently to give the right the same effect against him 
^ and his heirs, as if it had been valid from the b^rin- 
^* ning^;*' therefore the terms *^ approbate'' and ^* homo* 
logate" as applied to an instrument seem somewhat sjno- 
nymous ; and herein the connexion between the two doc- 
trines appears to exist. 

When an instrument shall be said to be reprobated, and 
when approbated or homologated, and when neither the 
one thing nor the other can be predicated of it, must of 
course depend upon the circumstances applicable to each 
particular case wherein the doctrine may arise. In order 
however to render an act of approbation or reprobation 
conclusive upon a party, it must have been committed in 
full knowledge of the power he possessed to make an 
election either the one way or the other. ^ So, ^* homolo- 
** gadon cannot be inferred from the act of one, who was 
** not in the knowledge of the original deed, homolo- 
^* gation importing an approbation of that deed ; and 
'^ he who is ignorant of a deed cannot be said to approve 

« of it." " 

Through the medium of the doctrine of approbate and 
reprobate, a person may, by a deed executed on death«-b^, 
circuitously accomplish those objects which he cannot ac- 

^ Enk. Inst, b.iii. tit. iii. § 49. the English doctrine ; see accord. 
^ Loudon's case, infra, page 540. supra, page 239. 
The same principle also obtains in "" Ersk. Inst, ut supra; Mor. 

Diet. Dec. voce *' Honiolo^ation." 
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complish by direct means : and the doctrine may probably Afpsmdix. 
be bropght into operation in many cases of family arrange- andl^rt- 
. ment both with justice and propriety, as affording the *«*^« 
means of enabling a person to make that equitable disposi- """"^ 
tipn of Jus property among his children or others having 
claifnsupon bim» which, without its operation he could not 
so e^ectually enforce. 

II. In what cases, the doctrine of approbate and repro- Where doo- 
bate has application, and wherein it has been enforced. ^roUaSm. 

<< Where a deed was conceived partly in one's favour, 
^^ and partly .subjecting him to burdens, it was usual for 
'^ the.perspn concerned, if jie w;as advised to do any appro- 
^* b^tpry jact, before he r^olyed to homologate it in totum, 
<< to protest that what he did might not be deemed an act 
f^ qf homohgation. Afler . such protestation, the act to 
'^ which i% is interposed is not construed as a total appro- 
*^ batipn of the original d^; July 12. 1671* Murray; and 
^* the Court of Session have, in several instances, sustained 
^^ partial approbatory acts as acts of total homologation 
" where this cfution was pmitted; 19. Feb, 1663. Muir; 
" 28. .fune 1671. Hume ;" Ersk. Inst. B. iii. tit iii. $ 49. 
*' But. where the person so protesting is not entided to do 
*^ tlie act, or take the benefit which he contemplates, with- 
<* out undertaking as a condition of it the obligations im- 
<< posed by the deed, the protest will have no efiect in dis- 
^* charging such obligations." '^ 

One of the earliest cases upon which the doctrine was 
direcdy brought to bear appears to be that of Paterson v. 
Spreuty ^ whence this principle seems deducible ; that if Elecdon on 
one execute a setdement on death-bed of all his heritable gettiement. 
and qioy;eable property in fiivour of his heir, but giving 
some third person a sum secured by adjudication over cer- 
tain heritable property upon the occurrence of some con- 
ting^it event, and which afterwards hiq^pening, the right 

** See fieli^B Comm. vol. L p. Diet Dec* 5333. 5355. ; and see 

146. [5th ed.l ' Bell's Comm. vol. L p. 150. and n. 

Reported by Lord Karnes, and 4. [5th ed.] 
by KUkerran and Falconer, Mqr. 
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Afpznbix. to the adjudication becomes effectual, the heir will not be 
^^"^^ permitted to reduce the settlement on the head of death- 
fmte. bed, and to claim the moveable property under the same 

Heir put to Settlement. 

f^^c&m. In the case to which reference is made, A. executed a 

settlement on death-bed of his whole heritable and move- 
able estate in favour of his wife in life*rent, and of his two 
daughters equally in fee ; and provided that in case of his 
younger daughter's decease before majority or . marriage, 
her mother should have at her own disposal the sum of 
1000/. Scots, secured by adjudication upon a certain estate 
named in the deed. On the younger daughter's decease, 
her sister brought a reduction ex capite lecti of the fiiculty 
given to the wife to dispose of the sum secured by adjudi- 
cation : and it was found by the Court of Session, that 
** there being moveable subjects which the defunct was at 
^* liberty to dispose of, far above the adjudication in ques- 
*< tion, conveyed by the disposition to the heir, the disposi- 
** tion, was not in prejudice of the heir, and therefore she 
<* jcould not quarrel the same on the head of death-bed." ^ 
Election by By the next case wherein the doctrine occurred it was 
tween free- established, that if one execute a disposition upon death-bed 
hold pro- Qf heritable property in Scotland in favour of a third per- 

perty m r r ,/ r 
parts sub- 
ject to £Dg- p This case has been varioaslv " the heirs were any way benefited 
^^^^^t reported; by Lord Karnes, (Fol. "by being disponees to the 
. Diet. vol. iii. p. 171.; Rem. Dec vol. "moveables, when they would 
ii. No. 73. p. 114.;) by Lord Kil- "have succeeded to the move- 
kerran, and Falconer. Tlie|7rtffct- " ables though no disposition had 
pie of approbate and reprobate has " been granted." " The law of 
not been particularly adverted to " deathbed," (says Kilkerran,) 
either by Karnes or Falconer, die " though it may proceed on the 
former of whom concludes with *^ pretumpHon of incapacity, only 
the following observation : — " This " restrains deeds in prejudice of the 
*' judgment might be right, had not " heir, who therefore cannot take hy 
" the heir been also next of kin. *' a deed, and at the same time r^pro- 
" But to bar a challenge of death- " bate a part of the samedeed** The 
" bed, it certainly would not be attention of the reader is directed 
" sufficient to say, that the heir, to Lord Kilkerran's Report of this 
"-being also next of kin, is in pos- case, which will be found in Mor. 
" session of the moveable estate, as Diet. Dec. 3334-5., and in the 
" well as of that which is heritable, separate vol. of reports published 
" Now this, in effect, is the present bv his Lordship, voce Death-bed , 
" case. It cannot be thoiignt that No. 5. p. 153. 
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son and by the same instrument devise freehold property Appivdiz. 
in England, or in parts subject to the English law, in ^^TS^e^o- 
favour of the heir, (such instrument being executed in the ^«^* 
manner required by the law of England for the disposition andherita- 
of freehold property,) the heir will not be permitted both to 5^*^™!*'? 
reduce the disposition so far as the same affects the heri- 
table property, and also to claim the property devised to 
him, but he must make an election. 

Thus, where a person possessing an estate in the island 
of St Christopher, and another in Scotland, by a death- 
bed disposition bequeathed the former estate to trus- 
tees for the use of his son, and by a separate clause 
bequeathed the latter estate to his wife for life, and after 
her death to his daughter: — in a process of multiple-poind- 
ing brought by the tenants, the relict claimed her estate 
conform to the instrument; and it was pleaded for the son, 
that the legacy was void, inasmuch as th^ estate could not 
by the Scotch law be conveyed by a testamentary deed : to 
which it was atiswered by the relict, that the disposition 
having been found valid by the law of England to convey 
the estate in St. Christopher in favour of the son, he was 
thereby barred from challenging the settlement made in 
the same disposition of tlie Scotch estate. And the Lords 
accordingly found, that the son could not quarrel the con- 
veyance by legacy of the Scotch estate, and preferred the 
relict « 

The doctrine of approbate and reprobate seems at§6 to Where le- 
have been applied against legatees by the Scotch Courts ^^^^^ 
upon a principle analogous to that in which the corre- tween lega- 
sponding doctrine has been applied by the English Courts g^dfic^ 
of Equity, namely, that if a specific thing belonging to a ^i°9 ^* 
legatee be given to another, the legatee cannot hold both hinT"^ ^ 
that and bis legacy, but must give up the one or the 
other. ^ 

Thus, we meet with a decision to the effect, that where 

* Cunningham v. Gratner, Mor. See also Gibson v. Macbean, Mor. 
Diet. Dec. 617. ; l BHgh's P. C. 40. Diet. Dec. 620. 

^ See supra, p. 220. 
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Appendix, oiie assigned a bond to another, and afterwards by his will 

anTBem-o- '^^^ ^^^ ^^"^ ^° ^ ^^^^^ person as a special legacy, and 
bate, appointed the assignee his executor and universal legatar, 

"""""" it was found, that the executor could not quarrel the spe- 
cial legacy, nor seek to be preferred in virtue of his assig- 
nation, unless he would renounce any benefit he could have 
by the testament. • 

Again, where a special legacy of an heritable bond was 
left by a testament, in which the testator's heir was named 
executor and universal legatar, the legacy was sustained, 
since it implied a non repugnantia upon the heir, so that 
he could not quarrel the special legacy, and at the same 
time take the benefit of the testament ' 

So by a very recent adjudication in an English Court of 
Equity it was decided, that if the property of a testator' In 
part consists of money secured by an heritable bond in the 
Scotch form, and charging lands in Scotland ; and he by 
will assumes to make a distribution of all his property, 
including the bond debt, among his children ; the heir 
must elect to take either under or against the will. " 
ActofhoT The next cited case, besides exemplifying the doctrine 
H^era*^*^" of approbate and reprobate, also proves, that where a per- 
knowiedge son has an election to exercise, he will not be considered 
menthol as having homologated, or elected to take under the instra- 
mologated. ment upon which the question arises, unless the acts of 
homologation imputed to him were done with a full know- 
Court may ledge of the contents of such instrument ; * and that the 
period for Couit will prescribe a certain definite period within whi^h 
an election an election must be made. ^ 

The case referred to was as follows : — A. being resi- 
dent in Jamaica, had, some tune previous to his death 

4 

■ Falconer v. Dougal, Karnes's " Such is also the doctrine in 

Diet. Dec. vol. ii. p. 309. England ; see accord, supra, pp. 

*■ Cranston v. Brown, ibid.; Mor. 239. 244. 267. 

Diet. Dec. pp. 8058-60. * So may an English " CoUrt of 

" See accord. Reynolds V. Torin, Equity; see accord, supra, page 

I Russ. 129. This decision was 241. 
pronounced by the late Lord Gif- 
ford. 
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there, sent home 2,000/., 1,000/. of which was lent upon Appemdix. 
heritable security. He executed a will in the English a^jtemo- 
form, whereby he directed his executors, when his ne- bate. 
phew B, attained 21, to invest 5,000/. in security on 
property in Great Britain for B.'s use during life, and 
after his death for the use of the heirs of his body ; and 
directed that the 2,000/. he had remitted should be ap- 
plied in part payment of the -^5,000/.: and he further 
directed his executors to invest 1,500/. on security, the 
interest to be paid to the testator's brother C, (who was 
his heir at law,) for life, and after his death the principal 
to go to his children. C. received the interest of the 
1,500/. for several years ; but having obtained information 
of the heritable bond for 1,000/., he contended that the 
same did not pass by A.'s will, but fell to him as heir ; 
which claim B. met by the doctrine of approbate and re- 
probate, insisting that C. had homologated the will, by 
taking benefits under it in having received the interest of 
the 1,500/. Whereupon it was found by Lord Newton 
Ordinary, that C. had not done any thing sufficient to infer 
homologation, unless it could have been established that he 
had full knowledge of the contents of the will when the 
alleged acts of homologation were done : ^ and it was also A party 
found, that C. was not entitled both to approbate the will ™^SJate 
by accepting the bequest of the interest of the 1,500/., and andrepro- 
to reprobate it by challenging the conveyance of the instrument. 
1 ,000/. : and he was ordained to declare his option within 
ten days, whether he would take the interest of the 1,500/., 
or claim the 1,000/. lent on heritable security, but destined 
to answer the purposes of the will. ^ 

If one execute a deed of disposition upon death>bed of Elecdonby 

% • • 

all his unentailed heritable property and all his moveable ^^^^ „n. 

effects, and thereby give a partial interest therein to his entaUed 

heir at law ; and if upon the ancestor's decease the heir property 

reduce the deed 'on the head of death-bed so fer as relates *"^ ^^' 

able effects. 

*• See Johnstone v. Paterson, 4 printed case of the Respondents 
Shaw & Dunl. 234. m Ker v. Wauchope, p. 4.; l 

» Loudon's case, stated in the Bligh'a P. C. 12. 

Z 3 
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AwTwwx. ^^isti be disposed of by another, the doctrine will not 
■tmSiiUphi' app'y 5 because, according to Erskine, * one may avail 

*«?^ * himself of a deed in his own favour, and at the same time 

' object against another tortious deed granted by the same 
' party, Xftrhick he had no power to grant, and which tends to 

* cut the gtantee of the first died out of same just right. 

* The grantee does not in such case apprdbate and re- 
'prbbate the same deed; he homologates that df^s^bich 

< he claims the benefit with all its qualities, and only 

< objects against a separate deed which it was not lawfiil 
' fbr th6 grantor to execute, and which, were it sustaihei^ 

< would wrongfully deprive him of a legal right otherwise 

* competent to him.' ^ This distinction, however nice it 
may appeai*,' seems nevertheless to be established by 
decided cases, and has been carried so fiir as to deny an 
appli(;ation df the doctrine, even though the instruments 
refer to each other, and aim at the accomplishment of one 
common purpose. An instance of this we have in a case 
where one made a will of his personal estate in favour of his 
heir at law, and a few days after executed ah entail of 
bis. landed property also in favour of his heir, but laying 
him under certain restrictions. The heir took the per- 
sonal estate under the will, and afterwards chaDenged'the 
deed of entail as executed on death-bed : and although it 
wa^ contended that he could not approbate and reprobate 
the same deed, and that the will and entail referrihg to 
each other, and being executed tmico contexta, were to be 
considered in that light ; yet it was decided, that notwith- 
standing his having iakcn the personal estate under the 
will, he ttiiglit set aside the Separate deed of entail. ** 

And if one make an entail of heritable property in 



« See Ersk. Inst. B. iii. tit. 3, dale, 20 Feb. 1729., 1 Mor. Diet. 

8. 49. Dec. 427. ; TumbliU v. TtirnbuU, 

^ Ci€»rdon'a case, rtatedi ip the 21 Feb.- I77€f., $ Brown's. Sap. to 

printed case of the Appellants in Mor. Diet. Dec. 380. I^e also 

Ker V. Wauchope, p. 4., and in 1 Bell's Comm. vol.i. p. 149. [5th 

Bligh's P. C. 9. But quaere this ed.]; and see Kirkham v. Smith, 

docitrlne, and see Countess of supra, p. 269. 
Strath more v. Marquis of dydes- 
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Scodaild, but the deed, by reason of its not being executed- AimiMx. 
in the manner required by the law of that country, is ^*^*^ 
void ; and by his will executed at the same time as the baie. 
deed, and in proper fornix leave his personal estate to be 
disposed of in a particular manner : — a person entitled to. 
some interest under both instruments, and those daiming 
under' him, may reprobate the former instrument, and at 
the same time approbate the latter* 

This appears from the cate, of Wilson v. Henderson^^ 
where a person made on entail of an estate in Scotland, 
but exidcnted the same, in a manner which rendered it a 
mdiity by the law of that country, and by his will made at 
the same tim<& in due form left his personal estate to be 
laid oat in land, to be enteiled in like manner ; and one 
question being, whether the heirs of a person who took 
some benefit under the will and entail could challenge the 
latter by- reason of its informality ; although it was decided 
by the Court in Scotland that such person having taken 
benefits from bodi deeds could not both approbate and re- 
probate^ fiind that his- heirs must be equally bound, yet 
this decision was afterwards reversed on an appeal to the 
House of Lords. 

If a deed assume to dispose of th^ heritable property Wbo^an 
of another, or property to which he can substantiate a ^^^^j^by 
claim, but the samie is absolutely void^ (either for want of a gift with 
power in the party disponmg, or of the requisite solem- ^nd^on 
nities,) and not voidable only; and some free disposable and where 
property belonging to the donor, and capable of being 
passed by such deed, be thereby given to the owner of the 
herhable property, bot no express condition be annexed 
to such gift, to the effect that its enjoyilieDt shall depend 
trpon tVe terms only of the donee's giving s^bility to the 
disposition assumed to be made of the heritable property ; 
no election between the two subjects will in this case be 
raised : but if a condition of such a nature be inserted, 
then an election must be made, even though the case be 

* See the Appellants' case in Kef> v. Wauchope, p. 4. 
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Appkndiz. promoted by an infaat, provided he be capable of dispos- 
ed Sepro^ i"g of the free property '. 

^^ So by the English law, a devisee will not be put to elec- 
tion where his freehold estate is assux^ed to be disposed of 
by a will not competent to pass the same for want of due 
solemnities, and a plain legacy is bequeathed to him ; other- 
wise it is, where the legacy is accompanied with a condition 
that the legatee permit the will to have effect. ' 

An unsuccessful attempt has been made to apply the 
doctrine of approbate and reprobate to a case, ^where A., 
having two estates in Scotland, executed a settlement 
thereof in &vour of himself in liferent, and to B. and 
others in fee, and reserved a power to alter this settlement 
at any time of his life^ ei etiam in artiado mortis i and 
about 22 years afler executed a new settlement of one of 
the estates in favour of C, and thereby expressly revoked 
the former settlement : an action having been brought by 
the appellant, (the heir,) to set aside the latter deed on the 
head of death-bed, it was contended by the respondent C, 
that if the heir approbated the revocation contained in the 
latter deed, she could not reprobate the other clause of 
that deed : but the doctrine of approbate and reprobate 
was held inapplicable to the case : and Lord Eldon C. said, 
he thought this not a case where the doctrine would apply ; 
the heir did not claim under the death-bed deed ; he said, 
*^ Your deed does not give you a title, unless you can 
*^ show me a deed executed in liege poustie existing at the 
** death of the grantor ; if there was no such deed, the 
<< deed executed on death-bed is gone.'"' 
Doctrine The doctrine has also been unsuccessfully attempted to 

i^tol^' be applied to matters of evidence, as, for instance, that a 
ten of evi- party cannot avail himself of an admission or a statement 

deace. 

f See Bell's Comm. vol. i. pp. P. C. 6S5. ; Bell's Comm. vol. L p. 

147. 150. [5lh ed.] 149., and n. 2. [5th ed.] And see 

s See supra, pp. S09, 210. 226. et Cunningham v. Whiteford, Elch. 

seq. Dec voce ** Death-bed," No. 19. 

^ Crawford v. Coutts, 2 Bligh's 
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of fact contained in one part of a deed, and at the same Affkkdix. 
time deny a fact or statement contained in another part J^anewo' 

of it * h ate. 

Again, attempts have been made to apply the doctrine ""■"" 
to cases in which persons, who were bound to execute 
conveyances or infeftments, had executed them with stipu- 
lations or* reservations which they had no right to insert^ 
and the parties holding right to the unfettered benefit of 
such conveyances and infeftments were found entitled to 
that benefit, and at the same time refused to give eflfect to 
the stipulations and reservations: whence it appears^ that 
the doctrine does not apply, if that identical thing, upon 
which an application of the doctrine is attempted to be 
founded, was compellable to be done. J 

IV. As to the principle of compensation, resulting from Prindpleof 
an election to reprobate the instrument in reference to ^"f*""" 
which the doctrine is applied. 

Sufficient, it is conceived, has been said in a former 
chapter, ^ respecting the generial principle of compensation 
as established by the English Courts of Equity : the ol^ct 
therefore here is, shortly to inquire whether the same 
principle has been ingrafted by the Courts of Scotland 
upon their analogous doctrine of approbate and reprobate. 
The prindple can, if at all, be brought into operation in 
those cases only where a party has elected to reprobate the 
instrument whereupon the doctrine arises; and this con- 
duct, we have seen, was pursued by the appellants in the 
case of Ker v. Wauchope ^ ; they repudiated the deed of 
death-bed by reducing it as to the heritable property, and 

*' Found that a party might law- 'the rest; 23. June 1681, Lady 

' fully approve and make use of ' Ballagan v. Lord Drumlanidg.' * 

* one part of an instrument for See also Anderson y. Bnice, 21 

* proving hia intent, and yet offer Dec. 1681., Stair, ii. 280.; Sir Pa^ 

* to improve another part of the trick Home v. Earl of Home, Mor. 

* same as false; 14 July, 1566., Diet. Dec. 612. 

* Weir v. Laird of Lie, Lethington ) Gray and Somervil v. Aber- 
' M.S.; Mor. Diet. Dec. 605. cromby, Mor. Diet. Dec. 609.; Fea 

* No. 2. A third party was allow- v. Traill, ibid. 616. 
' ed to approbate one clause of a ''See supra, p. 276. et seq. 
' writ in his favour, and reprobate ' See supra, p. 342. 
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ArmNBix. by SO doing in effect made their election to take against it, 
^^"^^ and renounce all interest in the moveable effects over 
bate, which the testator had an absolute control. Then the 

question arose, what disposition was to be made of the 
interest the ^pellants would Jiave taken in those effects, 
i4 in9te^d of reprobating, they had elected to approbate 
the deed« Supposing the principle of compensation was 
to be applied, then the respondents would be entitled to 
such interest, in order to compensate them for the loss 
they sustained in consequence of the appellants having 
dected to reprobate the deed^ Upon thb question the cause 
was remitted by the Court of Appeal for the decision of 
the Court of Session, viz., whether the respcmdents were or 
were not entitled to take their compensation until the 
death of the survivor of the appellants, which the Lord 
Chancellor thought to be very easy of solution. '^ There 
are," he observed, ** certain persons who, according to 
^' the expression and principles of our law, have a vested 
^' remainder in the capital : they have also, by way of com- 
^ pensation, a title to the life interest preiqeding that re- 
** mainder in the fund. If the appellants have no right, 
^* and the respondents have all the right, in the subject 
^^ of litigation, why is it not to be applied immediately by 
*< way of compensatiiHi, upon the ground that the con- 
*' diticm of the gift being rejected, the life estate did not 
<< form part of the disposition "^ ?" 

It seems clearly then to have been the opinion of the 
Lord Chancellor, that the principle of compensation may 
take effect as wdl in the Scotch law of approbate and 
reprobate, as in the English doctrine of election, and is 
the necessary result of an election to reprobate the in- 
strument upon which the question arises. And those 
case^ that have been decided by the English Courts of 
Equity, wherein the principle of compensation has been 
enforced, may probably afford some rules of proceeding 

" See 1 Bligh's P. C. 26, 27.; Bell's Coimn. vol. i. pp. I50,l51.>and 
Notes, [5th ed.J 
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in such Crises as may hereafter arise in the Cburts of AmvDix. 
Scotland, involving the same principle ". ^'^^^ 

A precise and original application however by the Court bate, 
of Session, without the intervention or suggestion of the """""^ 
Court of Appeal, of the principle of compensation, where 
the terms proposed by the author of an election-case have 
not been acquiesced in, remains yet to be made. 

It may be proper to add, that the learned author of the 
Commentaries on the Law of Scotland doses his observ- 
ations on the general doctrine in the following words : — 
^ It will however require great consideration before this 
*< doctrine, in its iuU extent, be judicially admitted in Scot- 
^ land. It will be found opposed by the necessity of 
** holding the heir at law disinherited by mere implica- 
*^ tion, ® which the law of Scotiand does not recognize: 
*' and practical difficulties of no mean importance must be 
'* encountered in the making up of titles, and in giring 
" effect to the implied will." p 

But advancing a step further, and assuming for a moment Principle . 
that the principle of compensation will be hereafter adminis- ^^ ^' 
tered by the Court of Session whenever a case proper for its 
application shall arise, it may afibrd matter of nice conjec- 
ture what course the Court would pursue in the possible 
though somewhat improbable case of the free disposable 
property exceeding in point of value the property over 
which a power of disposition has been assumed, and the 
terms of election not being acquiesced in by the person to 
whom the same are proposed ; whether the Court would 
give the whole of the free property to the person disap- 
pointed, and so constitute a case of absolute forfeiture as 

" Upon inquiiy whether any fur- dents, the funds harii^ been di- 
ther discussion took place in the vided in the course of ax weeks 
Court of Session upon the point afiter judgment given by the Court 
remitted, Uie information supplied of AnpeaL 

wasy that nothing farther occurred * B^ the En^ish doctrine, a clear 
in that Court; and that the parties intention is necessary to the put- 
acquiesced in what fell from the ting an heir to election ; see supra. 
Lord Chancellor, as to the imme- p. 273. , 
diate application of the subject of ' See Bell's Comm. vol. i. p. 
litigation in favour of the respon- 151. [5th ed.] 
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ArpxNfiiz. between him and the party pat to election, or would give 
^*2^|^ the former so much only of the property as would be 
bate. sufficient to compensate him for the loss he might have 

sustained; and if the latter course should be adopted, 
then whether the surplus value of the free property would 
be given to the party put to election, and declining to 
acquiesce in the terms thereof, and so as to subject him to 
a partial forfeiture only, or would be held to revert to the 
representatives of the person by whom the case of election 
was in the first instance promoted. 
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Acceptance, 

of rent will preclude a re-entry for condition brokeii| when, 

and when not, 31, 32. 
of collateral thing will not bar title to freehold, 31. 
of rent will wave forfeiture of lease, where, 32. 

no dispensation of condition broken, where, 33. 
ACCOUNTANT, 

infant tnay treat one claiming as guardian as, 61. 
ADMINISTRATOR DURANTE MENORITATE, 
may make lease of term vested in infant, 137* 
when such lease is voidable by infant, Uf. 
ADMISSION, 

of copyholder by infant good, 40. 
ADVOWSON, 

grant of by infant void : sed quare, 66» 

by tenant in tail voidable by the issue, 84. 87. 
AGREEMENT, 

of infant how rendered perfect on his becoming adult, 70. 
of feme-covert binding upon her, when. 111. 
ALIENEE, 

of issue in tail cannot avoid the ancestor's voidable lease^ 9d. 
ANCESTOR, 

will put heir to election by devising to him an estate which 
he would take by descent, and devising to another an estate 
of which heir is seised in his own right, 203, 204, 205* 
will put son to election by communicating some benefit to 
him, and assuming to dispose of an estate to which he is 
entitled under a settlement when rectified, 208, 209. 
See Election (equitable doctrine of). 
ANNUITY, 

may be taken as such, or a rent-charge, where, 5, 6< 

* For Index to AppendiXi lee iofnu 
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ANNUITY, (continued) 

contract with infant for purchase of void, 66* 

provided for wife by husband's wiU, puts her to election be- 
tween same and her dower, when, and when not, 250, 251. 
253. 258, 259, 260. 262. 

will be satisfied by bequest of a better annuity, 311. 
See Dower* 
APPOINTEE, 

must elect between a sum to which he is entitled in default 
of appointment, and a legacy bequeathed by appointor^ 
where appointment is not warranted by the power, 222. 
APPOINTMENT. 

tenant in tail may bind issue and remainder-men by i^- 
pointing to charitable use, 78. 

where a Fund is appointed amongst a class of persons, to 
which they are entitled in default of appointment, and the 
same is not warranted by the power, but the affKuntor 
bequeaths leg^acies to the appointees^ they must elect, 222. 

where an appointment is made by a testator^ incumbered 
with some direction which the power does not warrant, 
and the person prejudiced is entiued to benefits under the 
will, he must electa 223. 

invalid appointment by infant testator of veal* estiUe- ta one, 
and bequest of an unconditional legacy to the person upon 
whom the estate in consequenpe desceBds,.wilf not putthe 
latter to election^ 226* 

good as to one purpose, wiir not give rise to a case of elec- 
tion, where, 23(i, 237. 

invalid execution of will not produce a case of election, 
where no free property is given to ^ose entitled, ta t^e 
advantage of the invalidity, 237. 

exercised over an estate Erected to be sold, the money 
arising wherefrom is* to be invested in the pufchase of 
other estates, over which a power of appointment is giyeiv 
will be sustained iu e^uity^ 318. 

See Election (equitable doctrine of). 
APPOINTOR. See Appointment, 
ARCHBISHOP, 

what dispositions made by are binding, and what v-oidafire, 
121, 122,. 123. 
ASSIGNEE. 

of the forfeiture of what conditions,^ SiQ. he may md may not 
take advantage, 35y 36. 

may be charged in covenant, wherei 37* 

not chargeable in covenant on breach by second assignee, 38. 
ASSIGNEES OF BANKRUPT, 

right of making an election parses to^ 19Q. 

concluded by election of widow, where, 216, 217. 
ASSIGNMENT, 

of dower by inflmt is good, 40 (».). 
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ASSIGNOR, 

no action of covenant lies againit, where^ ST* 38. 
ATTORNEY, 

femevoorert may convey as, 106* 
AVERMENT, 

that a gift was made in lieu of dower caonot be supported, 

where, 149, 15a 
cannot be made of jointure-provision being intended to go 
in satift&ction of dower, unless so expitBaed in deed or wfll, 
160, 161, 162, 
AVOIDANCE, 

grant of by tenant in tail voidable by the issue, 8(7^ 

B 

BAILIFF, 

ftcc^tanq^ of rent by will affirm a voidable lease^ wiven, and 

when not, 130, 131. 
oaovot, by virtue of his office, enter for condition broken, 131. 
of corporation aggregate must be empowered %Q enter by 

deed, ib. 

BARGAllil AND SALE, 

m^y operate as a feoffixienit, whei:e, 6, 

pecuniary consideration not necessary to, H, (n^ 

will enure as a fine or feofiment, wh^re, 9, 10. 

for a year, reason for use of operative words in, 10. 

vrill epure 83 suph, and not as a feoffment,^ where^ 11. . 

of infant when good, when voidable, when void, 58* 

of lunatic void, 73^ 

of tenant ix\ tail parses a base fee, 82^ 

by baron and feme of her land may be made eood by her 

acceptance of rent after his death, 109% 
BARON AND FEI^E. 

baroi^ bo.un4 by feme's covenant on marriage, tbou^|i he be 

an infant, where, 48. 
infant feme, may bar herself of share in baron's personalty, 49. 
feofEment by infant barop, of feme's estate by ymom voidable, 

68. 
what dj^positiona by baron pf fen^> freehold are voidable 

on his death, 100, 101. 
exchange by baron of land, whereof he is seised in feme'snght, 

good, after his death till avoided by her, 102; 
grant, by haroA of thing in es^e^ whereof he Is, seised in 

feme's ci^htji voidable on his death, 103, 104. 
of thmg de novo out of feme's land yoU on his 
death, ib. 
Cfole disicontinuance bj^- baron, of feme's freehold voidable on 

his death, JL04. 
sole disposition by baron of feme's property lying in livery 

voidable on his death, ut senMe^' ib. 
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• iw 

BARON AND FEME, (continued) 

contract of baron for sale of feme's freehold may be aban*' 
doned by her upon his death, 104}. 

sole declaration by baron, of uses'pf fine levied or recovery 
suffered by himself and feme of her freehold, will bind 
her, where, 105* 110. 

assignment in dower by baron of feme's freehold will bind her^ 
105. 

baron may adopt or avoid feme's purchase, and maintain tro- 
ver for purchase money, where, 108. 

entry of baron upon feme's estate, conveyed by fine levied 
by her as feme-sole, will defeat same, 110* 

lease granted by baron of feme's estate voidable by her upon 
his death, 112, 113, 114, 115. 

freehold lease granted by baron of feme's incorporeal pro- 
perty void upon determination of coverture, 115. 

chattel lease granted by baron of such property voidable only 
upon that event, ib, 

lease by baron of feme's copyhold, not warranted by custom, 
voidable by her upon his death, 118. 

baron, taking benefits under a will, may be entitled as 
tenant by curtesy to estate taken in opposition thereto, 189. 

marital rights of baron not a£kctea by feme's election, 
where, 220. 
Where feme is affected by doctrine of election. 

barOn's disposition by will of feme's chose in action not re- 
duced, and bequest of benefits to her, puts her to elec- 
tion, 223. 

devise by baron to feme of lands or money in lieu of dower 
does not prevent het taking any other oenefit under will, 
231. 

provision made by baron for feme will put her to election 
between same and her dower, where, 248. 252. ' 

intention of baron in putting feme to election how de- 
ducible, ib. 
must be demonstrated by express words or manifest im- 
plication, 249, 250. 261. 

annuity provided by baron for feme will put her to election 
between same and her dower, when, and when not, 250^ 
251. 258, 259, 260. 262. 

devise by baron of all his estate, subject to annuity to feme, 
does not afford intention of excluding her from dower, 253. 

equal division of property by baron between feme and chil- 
dren will put her to election between dower and the share 
taken by ner, where, 254. 

general provision made by baron for feme, though more 
valuable than her dower, may be enjoyed therewith, where, 
256, 257, 258. 
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BARON AND FEME, (continued) 

intention of baron must be clear to put feme to eleccion be- 
tween dower and substitutionary provision, 261. 
devise by baron to feme of portion of estate, whereout she 
is dowable, will not put her to election between same and 
dower out of residue, 262» 263. 
provision made by will of baron for feme will not put her to 
election between same and another interest coming to her, 
where, 264, 265. 
bequest by baron of feme's chose in action in lieu of dower 
will not put her to election between the two interests, 265. 
See Doiver — Election (equitable doctrine of) — HuS' 
band and Wife — Lease — Satisfaction — tVidoto, 
BENEHCE, 

presentation to by infant good, 45. 
BILL OF EXCHANGE, 

infant cannot bind himself by, 53 (n). 
BISHOP, 

what dispositions of were conclusive, and^ what voidable at 

common law, 120, 121. 
grant by of ancient offices and fees will bind successors, 

where, 122. 
what dispositions of are binding, and what voidable, 122, 123. 
has by common law whole fee of his possessions in him, 124. 
effect of canons upon the dispositions of, id. 
disposition of is conclusive upon him during his life, or con- 
tinuance in corporate capacity, 124, 125. 
is void or voidable at election of successor, where, 125. 
is irrevocabl}*^ avoided as against successor, when, and 
when not, ib> 
lease by of incorporeal hereditaments for freehold or chattel 

interest voidable by successor, where, 126, 127. 
voidable lease of will be binding upon successor by his ac- 
ceptance of rent, 126. 
will not be binding upon successor if not perfect suc- 
cessor, 129. 
acceptance of rent by bailiff of will affirm voidable lease of 

predecessor, when, and when not, 130, 131. 
may by parol command servant to demand rei}t, and make a 
re-entry, 132. 
BOND, 

may in equity constitute a good bar to dower, 163. 
sum secured by may constitute a good equitable jointure, 252. 
will not put widow to election between same and her 
dower, where, 258. 
See D&uoer — Jointure. 
BOROUGH-ENGLISH. 

feoffment by infant of land of this tenure voidable by youngest 
son, 67. 
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CESSER. See Term of Years. 
CESTUI-QUE-USE, 

as to election by, 22, 23. 
CHAPTER, 

disbositioDS of that hath no dean void ab initio^ 128, 129. 
CHARGE, 

by tenant in tail made good by subsequent recovery, 80. 
CHARITABLE USE, 

tenant in tail may appoint to, 78. 
CHH-D. See Parent and Child. 
CHOSE IN ACTION, 

disposition of belonging to feme by baron's will, and bequest 

of benefits to her, raises an election, 223. 
bequest by baron of feme's chose in action in lieu of dower 
will not put her to election between the two interests, 265» 
See Baron and Feme — Election (equitable doctrine 
of). 
CLAIM, 

where necessary to avoid freehold estates on condition broken, 
27. 
COMMITTEE, 

of non-compos lord of copyhold manor cannot make volun- 
tary grants by copy, 72. 
COMMON, 

grant of by tenant in tail voidable by issue, 84. 
COMPENSATION, 

doctrine of election is founded upon, 176. 
principle of, 205. 

must be made by one daughter to another, where, 223, 224. 
to party disappointed where there is a repugnant 
election, 276, 277. 
one may insist upon, though he take an interest not intended for 
him by instrument promoting election, where, 277, 278,279. 
whether principle of can be applied in reference to crown- 
grants, quarcy 280, 281. 
CONDITION. 

entry or claim necessary to avoid freehold estates on the 

breach of conditions, 26, 27* 
breach of, giving right of re-entry upon, or avoiding estate of 
freehold or inheritance, may be taken advantage of or dis- 
pensed with, 27. 
so as to breach of in freehold or chattel lease, giving right 
of re-entry upon, or making void the estate, 27, 28, 29, 30, 
31. 
breach of contained in chattel lease, if introduced for lessee's 
benefit, cannot be dispensed with, ut semble, 30. 
when discharged for a particular time only, 31. 
waved by action of covenant, where, 33. 



CONDITION, (continued) 

Acoeptaace of Tent in igoartaiot of condition broken no 

WBver tkereofy ib. 
bnsadi of wlien diidbarged for eY^er, 36. 
forfeiture of not waved by mere negative conduct, 84* 
mho might and migiit not take advantage of the breach of 

at common law, 35. 
•a lanr, by whom advantage may betaken of the breach of, 

36. 
infant may convey in performance of, 45. 
feme-coveit may convey in performance of, i06f 
jointure may be limited subject to, 158. 
express must be performed as framed, 176* 
will be implied by equity, and a case of election raised thereon, 

where, 181. 283. 
implied must be raised by a necessary implication, 186, 187* 
annexed to legacy will create a case of election, where, 209, 

^10. 227, 228. 
will not be inferred from conjecture, so as to put heir to 

election, 228, 229. 
cases depending upon the performance of conditions pre- 
.cedent are distinguishable from those of election, 229, 230. 
if testator states what shall be the consequence of not com- 
plying with a condition. Court cannot enforce same by 
enlarging the forfeiture, 231 (n). 
as to suflficiency of to raise case of election, 234. 

See Election (equitable doctrine of) — Legacy. 
CONFIRMATION, 

of infimt voidable, 57. 

deed of operates with respect only to voidable estates, 133. 
may make good what may be defeated by entry, 134. 
CONSIDERATION, 

paid by infant for lease not recoverable, 62. 
money paid by infant without valuable consideration not re- 
coverable ; $ea quaerey ib. 
CONTRACT, 

of infant will be supported in equity, where, 53, 54. 
voidable, 63. 
when void, 65, 66. 
mth ini&nt for purchase of annuities void, 66. 
by baron for s^e of feme's freehold may be abandoned by 

her upon his death, 104. 
whether she can compel performance of such contract, quarcy 
104, 105. 

See Baron and Feme '•^Infant. 
CONUSEE IN HNE, 

may elect between several ^ings under same title, where, 16. 
CONUSOR IN nNE, 

may elect between several things under same title where, ib. 
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CONVERSION (of propertv in equity,) 

to restore to its natural character pr o perty converted, there 

must be a concurrence of all parties interested, S18. 
on whom the onus of proving an intention to reconvert pro- 
perty lies, 329. 
to restore to its natural character property converted, some 
act necessary by a competent person, t^. 

See Election (equitable doctrine of between money 
and land). 
COPARCENER, 

unequal partition made by infant voidable, 58. 
COPYHOLD. 

infant may make voluntary grants by copy, 44. 
surrender of by infant when good, tb. 

voidable, 58, 59. 
equitable estate in must be barred by same means as legal 

estate, 78. 
lease of by tenant in tail [indefeasible by the issue, where, 90. 

not within 32. H. 8. c. 28., 91. (n.). 
baron's lease of belonging to feme, not warranted by custom, 

voidable by her on his death, 118. 
admittances to by disseisor good against those having the 

right, lS4f. 
voluntary grants of by disseisor not binding upon those hav- 
ing the right, ib. 
heir was compellable to elect between and other benefits pre- 
viously to statutable enactment, where, 269. 
heir must elect between entailed copyhold disposed of by 

ancestor's will, and other interests under same will, 270. 
legal estate in directed to be surrendered to equitable owner, 
where, 317. 
COPYHOLD MANOR, 

lord of may make voluntary grants by copy, though non- 
compos, 72. 
COPYHOLDER, 

admission of by infant good, 40. 

what dispositions and acts of work a forfeiture, 137, 138, 139. 

what foifeitures committed by can and cannot be dispensed 

with by lord, 138. 
recovery, fine, or feoffinent by operate as an extinguishment 

of his interest, ib. 
lease of beyond a year, not warranted by custom, constitutes 

a wavable forfeiture, ib. 
80 as to voluntary or permissive waste, ib» 
wavable forfeiture of when to be taken advantage of, ib. 
by what acts dispensed with, 140. 
not waved by lord's acceptance of rent, ut sembUy 141. 
CORPORATION LAY, 

not affected by enabling or restraining statutes, 122. 
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CORPORATION SPIRITUAL. 

what dispositions of sole spiritual corporations were con« 

elusive, and what voidable at common law, 120, 121. 
corporations aggregate might at common law dispose of 

their property in any manner, 121. 
leases of sole corporations, warranted by 32. H. 8. c. 28., are 

binding, ib, 
what dispositions made by corporations sole or aggregate are 

binding, and what voidable, 122, 123. 
disposition of sole corporation, having whole fee of his pos- 
sessions in him, is conclusive during his life, or continuance 
in corporate capacity, 124, 125. 

is void or voidable at election of successor, where, 125. 
is irrevocably avoided as' against successor, when, and 

when not, ib. 
having only a 'qualified fee of his possessions in him, 
when void upon his death, and when voidable, 127. 
disposition of corporation sole or aggregate, though the 
former or head of the latter be under age, voidable only, 
where, 128. 
dispositions of corporations aggregate are binding upon them, 
but voidable by their successors, where, ib, 
which have no head, void ab initioy 128, 129. 
voidable dispositions of corporations sole or aggregate must 

be avoided or affirmed by what successors, 129. 
acceptance of rent by head of corporation aggregate will not 

affirm a voidable lease, where, ib, 
what acts committed by successors of sole and aggregate 

corporations will affirm voidable leases, 130. 
voidable dispositions of how to be avoided^ 131. 
COVENANT, 

waver of breach of no waver of subsequent breach, where, 34. 
may be joint or several, where, 37- 
breach of where held waved by notice, 38. 
feme will be liable to in a voidable lease confirmed by her, 119. 
COVENANT ACTION OF, 

will be deemed a waver of a right of entry for forfeiture, 
where S3. 
COVENANT PERFORMANCE OF, 

upon cases of question is, whether act contracted to be done 

has been done, 308. 
cases of do not involve election, ib. , 

rules as to cases of, ib, 

case may not operate as one of performance, by reason of 
variance between thing to be performed, and thing per- 
forming, 309. 
cases of turn upon head of intention, 310. 
partial performance will be presumed, ib. 
COVENANT TO STAND SEIZED, 

may operate as a bargain and sale, where, 12. 
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COVENANT TO STAND SEIZED, (continued) 

infant eannot rajse a use by, 58. 

of tenant in tail passes a base fee, 82. 
COVENANTEE, 

may sue covenantors jointly or severally, where, S7, 

may charge covenantor or assignee^ where, ib. 
COVENANTORS, 

may be sued jointly or severally, where, ib. 
COVERTURE, 

no excuse in case of fraud, 106. 
CREDITOR, 

case of affords exception to doctrine of election ; sed qvuerty 
188, 189. 

one standing in the character of both heir and creditor will 
be let in upon fund provided for payment of debts, where, 

189. 

cannot enforce an election, 189, 190. 
CROWN, 

whether doctrine of election is applicable to grants of, quarts 
183,184. 

admitting application of election to grants of, whether com- 
pensation principle can be applied on a repugnant election, 
quitrty 280, 281. 
CUSTOM, 

acts of infants warranted by conclusive, 44, 45. 

conveyances warranted by of estates of femes-covert will be 
binding unon them, 106. 
CUSTOM OF LONDON. 

widow may be put to election as to her share in husband's 
personalty by the custom, 268. 
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DEAN, 

lease of voidable by successor, where, 127. 
DEAN AND CHAPTER, 

dispositions of are binding upon, but voidable by their suc- 
cessors, where, 128. 
DEBT, 

action of may be sustained for rent, where, S2* 

for rent may be brought by infant lessor against lessee^ 

where, 61. 
mav be brought by lessor against infant lessee, where, iL 
will lie against feme on baron's death for rent on lease 
made to them during coverture, where, 108. 
satisfied by legacy bequeathed by debtor, when, and when 

not, 311,312. 
presumed satisfaction of by legacy may be rebutted by parol 
evidence, 812, dl3» 



DECLARATION OF USES, 

of fine levied or recovery suffered by infant good nntil fine 
or recovery avoided, 56> 

by idiot or non -compos good, 72. 

by baron alone of fine levied or recovery suffered by him- 
self and feme of her freehold will bind her, where, 105. 
•110. 
DEED, 

election to take under operating at common law, 45. 

subject matter of passeUi immediately, where, 3. 5. 9. 

who may elect to take uqder, when operating to more pur- 
poses than one, 4. 

may operate as a feoffment or bargain and sale, where, 6. 

may be pleaded as to its operation, how, 7. 

may operate as a demise at common law, or a bargain and 
sale under statute of uses, 7, 8. 

interest under must take effect at common law, or under sta- 
tute of uses, 8. 

assignable before election of title, where, 8. 

effect of completion of at common law, 9, 10. 

will operate when purporting to appoint a use and convey an 
interest, how, 10. 

when perfect in one form, and imperfect in another, how, 
11. 

may operate in one mode or another under statute of uses, 
12. 

when rendered certain by election, 20, 21, 22. 

what deeds of infants are voidable, 55. 57* 

of declaration of uses by infant where good, 55. 

voidable of feme-covert's estate will be confirmed by her re- 
delivery after baron's death, 120. 

doctrine of election is applicable to, 178. 195w 

absolute forfeiture attendant upon a non-compliance with an 
election-case promoted by deed founded on contract, 287» 
288. 

whether absolute or partial forfeiture is attendant upon such 
non-compliance where deed is of a voluntary nature, 
qu€erey 289. 
DEED OF COVENANT, 

by infant to levy fine and lead uses where binding, $6* 
DEED TO DECLARE USES, 

of fine levied or recovery suffered by infant where binding, 

DEED TO LEAD USES, 

executed by infant where binding, ib* 
DEVISE, 

of lands by infant when good, 4«4«. 

may be made by infant of the guardianship of his child, 46. 

to heir in fee is by law inoperative, but may raise .an elec- 
tion, 203, 204, 205. 
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DEVISE, (eotOmued) 

of property subjected to incumbrances free therefrom, and 
of certain benefits to the incumbrancers, constitutes modi- 
fication of general rule as to election, 214. 
DEVISEE, 

may elect between several things under same title, where, 

16. 
election by when determined, 20. 
taking under a will, cannot dispute any part of it, 185. 
must elect between his own estate and some compensatory 
interest devised to him, where testator has assumed to dis- 
pose of the former, 200. 
will be put to election, whether the compensatory property be 

of a certain or precarious nature, 201, 202. 
taking advantage of will, must take entirely and not partially 

under it, 202. 
of heir will be bound by the latter's election, 274', 275. 
See Election (equitable doctrine of). 
DIGNITY, 

whether infant may wave an English dignity, fuarcy 59. 
peerage conferred on infant not wavable by law of Scotland, 
60. 
DISCONTINUANCE, 

surrender by infant of copyhold property does not constitute, 

59. • 
conveyances b^ way of grant do not work, 82. 

by tenant in tail which work drive issue to real action, ib* 
of tenant in tail when conclusive upon the issue, 89. 
of feme's estate will be strengthened by fine levied by her after 
baron's death, 1 10. 
DISSEISEE, 

dispositions of disseisor for the most part only voidable 

against, ISS. 
may confirm estate acquired or created by disseisor, ib, 
bound by lawful acts of disseisor, 134. 

by disseisor s admittances to copyhold lands, but not by 

his voluntary grants, ib> 
by disseisor's assignment of dower, where, ib. 
not bound by disseisor's assignment of rent to a widow for 

her dower, ib. 
bound by grant of rent-charge by disseisor's heir, when, ib. 
acceptance by of rent upon disseisor's lease will confirm same, 
where, ib. 
DISSEISOR, 

infant may treat lessee or one claiming as guardian as, where, 

61. 
dispositions of for most part only voidable as against rightful 

owner, 133. 
estate acquired or created by capable of disseisee's confirm- 
ation, ib. 
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DISSEISOR, (continued) 

acquires a tortious fee, ib. 

admittances by to copyhold lands good ag^uns^ those having 

the right, I34<. 
voluntary grants by of copyhold lands not binding upon those 

having the right, ib, 
assignment by of dower when good, f&. 

of rent to a widow for her dowcj^ not binding upon dis- 

seisee, ib, 

DOWER, 

assignment of by in^t good, 4fO (n). 

infant feme may bar herself of by accepting what jointure, 

49,5a 
assignment in by baron of feme's freehold will bhid her, 

105. 
the bringing writ of will constitute disagreement by feme to 
take by purchase lands acquired during coverture, where, 

107. 
assignment of by disseisor when good against disseisee^ 

184. 
widow is entitled to be endowed of what, 142. 

shall elect to be endowed of one seisin or another, 
where, ib. 
must consist of what, ib. 

assignment of lands in which widow has no title to dower, or 
of rent out of such lands, no bar to dower at common 

law, 142. 151. 
according to common right may be precluded by widow's 

accepting dower against common right, 142, 143. 
diall beheld discharged of rent, where, 144. 
against common right will be good, where, 145. 
acceptance by widow of one manor in lieu of dower out of 

three is good, 146. 
according to common right may be precluded by widoVs 

accepting a less quantity, ib» 
against common right will be conclusive upon widow, when, 

and when not, 146, 147. 149. 152. 

consisting of rent out of dowable estates, . must be for 
life of widow at least, 148. 
assignment of by whom pleadable, 149. 
according to and against common right how entitled to be 

held, 149, 150. 
against common right must be unconditional, 151, 152- 
not barred by jointure at common law, 152, 163- 247- 

at law by jomture made before or after marriage, unless 
complymg with the statute, 154. 

by jointure provision, unless so expressed in deed 
or will, 160, 161, 162. . 

may be barred in equity by jointure not strictly complymg 

with the statute, 163, 247. 
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DOWER, (continued) 

by feme adult's agreeing to accept any provision in lieu 

thereof, 164-. 
by infant feme's agreeing, with concurrence of parents, 
&c., to accept a certain provision in lieu thereof, ib. 

Doctrine of election in application to : 

claim of bv widow out of estate of which a remainder was li- 
mited to her does not call into operation doctrine of elec- 
tion, 232. 

widow must elect between, and provision made by husband's 
will, where, 248. 256. 

intention of excluding must be demonstrated by express 
words, or manifest implication, 249, 250. 261. 

widow must elect between, and annuity provided by husband's 
will, when, and when not, 250, 251. 258, 259, 260. 262. 

barred in equity by sum secured on bond of baron, when, 
and when not, 252. 258. 

widow must elect between, and her share in husband's pro- 
perty of which an equal division is directed, where, 254. 
and a collateral provision, by reason of a plain intent 
deducible from will, 254, 255, 256. 

may be enjoyed together with a general provision made by 
husband, though the latter be more valuable, where, 256, 

257. 
not barred by devise of lands, where, 258. 

by sum secured on bond, or by annuity, where, ib. 
by mere circumstance of annuity being given out of 
estate whence dower arises, 259. 
may be claimed by widow out of estate of which a remain- 
der was limited to her by husband's will, 260. 
fiot barred by bequest of residue of personal estate, 261. 

by devise to feme of portion of estate whereout she is 
dowable, 262, 263. 
DOWER TENANT IN, 

may avoid the voidable lease of tenant in tail, where, 96. 
cannot avoid such lease, where, ib. 

lease of tenant in tail will be revived against, where, 96 (n), 
97. 
DOWER* WRIT OF, 

brought by widow will constitute good refusal to jointure 
made after marriage, 170. 
DURESS, 

conveyances and purchases of persons under voidable, 70. 
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EJECTMENT, 

lease of infant to try title in good, 61 



ELECTION (at law). 

senses attributable to the tenn decfiony l, 2. 

As applicable to deeds, &c. 

to take one thing under one of several titles, S. 

under deeds operating at common law, 4b 

under deeds operating by statute and common law, 6. 

under deeds operating solehr by statute, 12. 
to take one of several things under the same title, IS. 

when to be made where nothing passes before election, 
13,14. 

when to be made where an interest passes immediat^Yf 

a. 

when it cannot be made, ib. 
when descendible, 15. 

when in several persons, nodiing vests before election, 
and first dection shdl stand, IS. 15* 
person first named shall have, 16* 
first agent shall have, 16, 17* 
what passes before, 18. 
when ^;rantor shall have, ib* 
when It may be lost, ib. 
when it may shift, 19. 
to take one of several things under same title when defter- 
mined, 19. 
when the operation of deeds will be reduced to a certunty by 

an exercise of> 2(X 
as applicable to conditions and covenants, 24* 

conditions to perform one of several things, t& 
conditions giving a right of re-entry upon, and operating 
to the avoidance of, estates, 26. 

either to avoid estates subjected to conditions, 

or to continue same, ib. 
by what acts precluded, SI* 
as applicable to covenants, S6* 

As applicable to dispositions of property voidable by rea- 
son of a disability of person, S9. 

1. The dispositions of infants, ibm 

2. The dispositions of persons non-compos mentis, and under 
duress, 71* 

As afqplicable to dispositions of property voidable by reason 
of a disability of estate, 75. 

1. The dispositions of tenants in tail, ib. 
2* The leases of tenants in tail not warranted by statute 
32-H.ac.28., 91. 

3. Dispositions afiecting the property of femes-cover^, 100. 
4^ Leases made of the property of femes-covert, not war- 

i^anted by 32. H. 8. c. 28., 112. 

B B 4 



S^6 TNDEX!. 

ELECTION (at law), (continued) 

5. The dispositions of spiritual corporatio|is sole and aggre- 
gate, 120. 

6. The dispositions of mortgagors, 132. 

7. The dispositions of disseisors, and others having wrongful 
titles, ISS. 

8. Leases made by guardians in socage, and testamentary 
ffuardians, 135. 

9. JLeases made by administrators durante minoritaie, 136* 

10. The dispositions of copyholders, 137* 

As applicable to dower at common law, and jointures under 
the statute 27. H. 8. c. 10., 142. 

1. Where a widow has election to be endowed of one seisin 
or another at common law, 1^. 

2. As to that assignment of dower against common right, the 
acceptance of which will preclude a widow from enforcing 
an assignment according to common right, 145. 

3. Where, since the statute of jointures, a widow may elect 
to take a provision under the statute, or her dower at com- 
mon law, 152. 

ELECTION (equitable doctrine of). 

As to the doctrine in general. 

derived' from the civil law, 174. 

generally arises upon wills, 175. 

definitions of, 175, 176, 177. 283. 

principle of is not a case of express, but implied condi- 
tion, 175, 176. 183. 283, 284, 285. 

goes upon compensation, 176. 

inquiry whether doctrine is a principle of law as well as 
equity, 177. et seq. 

founded upon circumstance that one cannot accept and reject 
same instrument, 178. 

applicable to every species of instrument, whether deed or 

will, 178. 195. 
is a principle of equity only, and not of law, ut semUe, 181, 

182,183. 
in what instances limited, 183. 
whether applicable to grants of the crown, qucBre^ 183, 184* 

To what interests applicable, 184, et seq. 

extends to the most remote interests, 187< 

exception to is afforded by case of creditors ; sed quisre^ 

188, 189. 
will not apply to one standing in the character of both heir 

and creditor, where, 189. 
will not prevent one taJcing benefits under an instrument from 

enjoying interests arising from estates taken in opposition 

thereto, ib. 
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ELECTION (equitable doctrine of), (continued) 

By whom it may be compelled : 

may be compelled by persons claiming specific interests in 
subject matter of election, ib, 

cannot be enforced by a creditor, nor residuary legatee, 
189, 190. 
By whom it may be made : 

may be exercised by all persons sui juris, 190. 

right of making passes to assignees of bankrupt, ib. 

may be made by executors, where, ib. 

when feme-coyert is put to, same will be made by a re- 
ference to master, 190, 191. 
* will not be made after her death, 191. 

will be made by court without a reference, where, 191. 
215. 

when infant is put to, same will be made by a reference to 
master, 192, 193. 

Where applicable : 
may be raised, whether author of it knew he was disposing of 
another's property, or was in error upon the point, 198. 
216. 221. 
is created by intention, 199. 233. 

must be raised by demonstration plain, by necessary implic- 
ation, 200. 205. 
by whom to be made out, ib. 
common principle of, 203. 

may be raised by a devise to heir at law, where, ib, 
applies, whether subjects of it consist of a real, personal, or 

mixed character, 200. 207. 220. 
will be raised through the intervention of two instruments, 
where, 209. 

by a conditional legacy, where, 209, 210, 211. 227^ 228. 

by express terms of will, where, 211, 212, 213. 

may be raised, though both the author of it, and the person 

put to election, be in ignorance as to their rights, 213, 2l4. 

modification of general rule as to, where testator devises 

property subjected to incumbrances free therefirom, and 

gives certain benefits to the incumbrancers, 214^ 

rule as to not broken in upon by circumstance of free fund 

being limited to separate use of a feme-covert, 215. 
incumbrance effected upon one subject of must be in- 
demnified by the other, where, 215, 216. 
case of and of satisfaction may arise under same instrument, 

217. 
is applicable to property in Scotland as well as England, or 

parts subject to the English law, 219. 
may be raised by an informal execution of a power, 222, 223. 
through medium of parol evidence, 224, 225. 
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ELECTION (equitable doctrine of), (amtinuein 
Where not applicable : 

not raised by invalid appointment of jnfant testator over real 
estate to one, and bequest of an unconditional legacy to 
the person upon whom the estate in consequence descends, 
226. 

cases of distinguishable from those depending upon the per- 
formance of conditions precedent, 229, 230. 

not raised, where it may be collected diat testator did not in- 
tend to exclude devisee claiming a right contrary to letter 
of will from any other benefit under it; nor where testator 
expresses what loss devisee shall sustain by disputing par- 
ticular part of will, 231. 

exception to where devisee does not disturb devise in totOy 
but only claims a temporary excrescent interest thereout, 
231, 232. 

not necessarily created by contradictory claim of a legatee 
232. 

to constitute case of, testator's intention mutt be clear, 283, 
234. 

not raised by a mere recital : — where by a condition, 234. 

difficult of application where testator has some present in- 
terest in estate disposed of, 235, 236. 

in all cases of there must be some free disposable property, 
whereout compensation may if necessary be made, 237- 
265. 

bears no analogy to case where a gift is made of two benefits 
to another, one of which he accepts, but tlie other, being 
clogged with some burthen, rejects, 238. 

When and when not exercised : 

will not be considered as made by equivocal acts, nor by acts 

done without full knowledge of rights, 239* 243, 244. 267* 
party put to is entitled to have subject fully stated to hhn, 

and to have a clear knowledge of both funds, 239. 241. 
will be opened, though party be taken to have elected, where, 

239. 
right to make may last until whde of testator's afiairs are 

wound up, 239, 240. 
will not be enforced after considerable lapse of time, 240, 

241. 
right of compelling may be precluded by laches of party 

possessing that right, 241. 
period for making mvLj be prescribed b^ court, sA. 
may be made by receipt of interest ansing from one subject 

of election, 242. 
by the person bound to elect laying proposals before 

master, 243. 
by what other acts, 243, 244. 
not made by acts of person ignorant of his rights, 244. 



ELECTION, (equitable doctrine of)J, (continued) 

A|)plication of in reference to dower, 247, et seq. 

Application of in reference to copyhold property, 269. 

Consequences of election : 

consequence of an acquiescing election, 276, 277« 

of a repugnant election, where property is inferior or 
only equal in value to property over which power is 
assumeid, ib. 
the making of will be controlled by equity, where, 289, 290. 
whether election of tenant in tail will bind the issue, qucsre^ 

290. 
by parents taking partial interests in subject-matter will not 

bind their childr»i, 290, 291. 
ELECTION (equitable doctrine of between money and land), 
statement and operation of the doctrine, 315. 
where persons, entitled to absolute interests in n^mey or 

land, may taJce the one or the other, 316, 317, 318. 321. 
by whom exercisable on the death of the party to whom the 

right first accrues, 319. 
where persons, capable of acquiring by fine or recovery 

absolute interests in land whereupon money is directed 

to be laid out, may take the money or land, 321. 
between money and land when and when not determined, 

327, et seq. 

when once signified will be binding, 328. 
ENTRY, 

no determination of election as to title, where, 9. 
necessary to avoid freehold estates on the breach of condi- 
tions, 26, 27. 
to support an ejectment necessary only where a fine has 

been levied, 27 (w). 
may be made by heir of infant before admittance to avoid 

surrender of copyhold property, 59. 
infant may re-enter upon lord who entered for forfeiture, 

where, ib. 
by whom it may be made to avoid voidable acts of infants, 

67,68. 
right of by issue in tail to avoid ancestor's lease not trans* 

ferable, where, 94, 95. 
of feme will purge forfeiture induced by baron's lease of her 

copyhold, not warranted by custom, 118. 
EQUITABLE ESTATE, 

cannot in suffering recovery be blended with legal one, 77. 
EQUITY, 

will restrain infant from avoiding his deed, where, 43* 
will decree building leases of infant's estates, when, 45. 
will support contract of infant, where, 53. 
will in some cases interpose, where conveyances have been 

obtained from infants, !>6» 
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EQUITY, (continued) 

will in many cases compel a widow to elect between a pro« 

vision by will and her dower, 166. 
will imply a condition, and raise a case of election, where, 181. 
when feme-covert is put to election, same will be made by 

court where, 191* 
will rectify settlement founded upon marriage articles, where, 

208- 
will not enforce election after considerable lapse of time, 

240,241. 
may prescribe period within which election shall be made, 

and provide for the consequences of a default, 241, 242. 
will restrain person insisting on an election from carrying 

bill for an account farther back than the filing, where, 

245,246. 
will lay hold on an interest accelerated"by an election made, 

where, 280. 
will control the making an election, where, 289, 290« 
leans against double portions and provisions, 293, 294. 
will presume a satisfaction by implication, where, SOS, 

will permit an election between money and land, where, S16, 

S17, S18. S21. 
will retain shares of persons incapable of electing to take 
as personal estate money directed to be laid out in land, 
S19, 320. 
would not, previously to statutable enactment, suffer an 
election between money and land, where, 322, 
See Election (equitable doctrine of). 
ESCHEAT LORD BY, 

cannot take benefit of statute, S2. H. 8. c. 34., 36. 
may take advantage of the breach of conditions in law, ib. 
cannot avoid voidable conveyances of infants, 68. 
ESTATE-TAIL, 

same rules as requisite to barring equitable as legal, 86. 
pe|;/sons entitled to in remainder m lands, whereon money is 
to be laid out, may consent to money being paid to first, 
remainder-man, 325. 
ESTOPPEL. 

a person not concluded by acceptance or the like before title 
accrued, 99* 
ESTOVERS, 

grant of by tenant in tail void upon his death, 87* 
EVIDENCE-PAROL, 

not admissible to prove that jointure provision was to be in 

satisfaction of dower, 160. 
where admissible to show what testator intended to embrace 
under a general description, so as to raise an election, 
224. 
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EVnDENCE-PAROI^, (continued) 

not admissible to explain a wUl, unless where there is a latent 
ambiguity, 225. 
to prove acknowledgment by widow that sum secured 
on bond should be in satisfaction of dower, 258. 
admissible to rebut presumption of a legacy being intended 
to satisfy a debt, S12, 313. 
EXCEPTOR, 

shall elect between several things under same title, where, 
16, 17. 
EXCHANGE, 

when rendered certain by election, 22. 
of in&nt is voidable, 57* 

how rendered perfect on becoming adult, 69. 
of tenant in tail may be^avoided or affirmed by issue, 83. 

will be perfected by issue where, 89, 90. 
by baron and feme of her land will be rendered good by her 
occupation after his death, where, 102. 109. 
EXECUTOR, 

may elect to take under one of several titles, where, 3. 
a sum as a rent-charge or personal annuity, where, 5. 
one of several things under same title, where, and where 
not, 13. 15. 
shall have election between several things under same tide, 

where, 17- 
may make an election, where, 190. 



FATHER, 

assent of will not bind infant feme to accept of informal join- 
ture in bar of dower, 499 50. 

See Infant — Parent and Child. 
FEE BASE OR DETERMINABLE, 
by what conveyances created, 82, 83. 
created by tenant in tail will endure how long, ib. 
FEME COVERT. 

As to dispositions affecting her property iu general : 

infant may, upon baron's death, avoid or affirm alienation 
made of her land by herself and baron during minority 
of both, S^. 

may plead non est factum to her deed, ib* 

feoffinent by infant baron of feme's estate by whom voidable, 

68. 
may, upon baron's death, avoid or affirm dispositions made 
of her freehold during coverture, when, 100, 101. 103, 

104. 
enter upon her freehold conveyed away during cover- 
ture, when, ib. 
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FEME-COVERT, (continued) 

bound by feoffinent of herself and baroD» whereupon «he ac- 
cepts rent after his death, 101. 

will render exchange by herself and baron of her land good 
by occupation after his death, where, 102. 109. 

may make bargain and sale by herself and baron of her land 
good by accepting rent after his death, ib» 

may, upon baron's death, avoid or affirm dispositions made 
by bun of her property, where, lOS, 104*. 

abandon his contract for sale of her freehold, 104*. 

whether she can compel performance of such contract, 
qucerCf 104*, 105. 

bound by baron's declaration of uses of fine levied or reco- 
very suffered by them of her freehold, where, 105. 110. 
by partition of her estate, when, and when not, 105. 109. 
by baron's assignment of her freehold in dower, 105. 
by conveyances warranted by custom, 106« 
by surrenders warranted by statute, ib» 

may execute power appendant, in gross, or simply collateral, 
ib. 

may convey as attorney, and in performance of condition, ib* 

may forfeit a conditional gift, ib, 

guardian in socage, may, upon baron's death, avoid lease 
granted by them of ward's land, 107- 

may avoid or affirm dispositions of property acquired during 
coverture, ib, 

may, upon baron's death, avoid or affirm lease made to them 
during coverture, 108. 

action of debt will lie against for rent on such lease, where, 
ib> 

bound by what reservations on agreeing to such lease, ib. 

not bound by what covenants, &c., on agreeing to such lease, 
ib. 

chargeable with rent out of estate accepted during cover- 
ture, where, ib* 

purchase by may be adopted or avoided by baron, 108. 

may, upon baron's death, adopt or avoid her purchase, though 
agreed to by him, ib, 

bound after baron's death by feofiment, &c., of her freehold 
made during coverture, when, and when not, 106, 109. 

what act of will amount to disagreement to estate acquired 
during coverture, 109. 

may render a voidable instrument good by her laches, 110. 

precluded from entering upon her ef^ate discontinued during 
coverture by levying fine thereof after baron's death, ib* 

fine levied by as feme sole will bind her and her heirs, 
where, ib. 

must enter upon her estate conveyed away during coverture, 
when, 110, 111. 
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FEME-COVERT, (conHnued) 

heir of cannot eotet upon sach estate during tenancy by 

curtesy. 111. 
not bound by her agreement made during coverture ib. 
bound by such agreement, where, ih, and (n.) 

As to leases made of her proper^ : 

what leases granted of her estate are voidable, 112, 113, 114, 

115. 
may, upon baron's death, affirm or avoid chattel lease granted 

by him of her estate, ut semMe, 113, 114. 
freehold lease granted by baron of feme's incorporeal pro- 

pertv void upon determination of coverture, 115. 
chattel lease granted by him of such property voidable only 

upon that event, ib. 
acceptance by of rent, after baron's death, upon parol lease 

made by herself and baron of her estate, will not preclude 

her from avoiding same, 115, 116. 
right of to avoid a present voidable lease made by herself 

and baron of her estate not assignable, 116. 
right of to avoid a voidable lease susceptible of transmission 

by act of law, ib. 

exercisable only by herself, and those claiming in pri- 
vity throu^ her, 117. 
issue or heir of may upon her death avoid or affirm voidable 

leases made of her estate, ib» 
entry of will purge forfeiture induced by baron's lease of her 

copyhold, not warranted by custom, 118. 
voidable lease of the estate of will be rendered conclusive 

by issue's acceptance of rent, where, ib. 
' acceptance of rent by after baron's death will confirm her 

voidable lease, 118, 119. 
will be liable to a covenant in a voidable lease confirmed by 

her, 119* 
acceptance by after baron's death of profits upon a lease of 

her incorporeal property no confirmation of same, where, 

ib* 
re-delivery by after baron's death of her voidable lease will 

confirm same, 120. 
consequence of disagreement by to her voidable lease, «&• 

As to dower and jointure : 

not concluded at Item by jointure made before or after mar- 
riage, unless complymg with the statute, 154. 166. 

may m equity be barred of dower by jointure not strictly 
complying with the statute, and though no party to the 
instrument conferring the jointure, 163, 164. 

feme adult may in equity preclude herself of dower, by 
agreeing to acc^t any provision in lieu thereof: but if 
same be mafle after marriage, she may elect between that 
and her dower, 164. 
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FEME-COVERT, {continued) 

feme infant may in equity preclude herself of dower by 
agreeing, with concurrence of parents, &c., to accept a 
certain provision in lieu thereof, though neither she nor 
her parents, &c., be made parties to the settlement, 
and tnough the provision constitute not a good legal join- 
ture, lit semble : but if same be made afler marriage, she 
may elect between that and her dower, 164, 165, 166. 

As to her election in equity : 

doctrine of election is applicable to the interests of, 184. 
when put to election, same will be made by a reference to 
master, 190, 191. 
will not be made after her death, 191. 
will be made by court without a reference, where, 191. 
215. 
election of will not affect marital rights of baron, where, 220. 
put to election by bequest to her of a legacy, and of a spe- 
.cific thing belonging to her to another, ib, 

by baron's disposition of her chose in action not reduced, 
and bequest of benefits to her, 223. 
devise to by baron of lands or money in lieu of dower does 

not prevent her taking any other benefit under will, 231. 
not put to election, unless testator's intention be clear, 233, 

will of must be proved, in order to found a case of election 

thereon, 237, 238. 
receipt by of interest arising from one subject of election 

may constitute act of election, 242. 
will be held to have elected by the commission of what 

acts, 243. 
cannot by bare deed or contract withdraw real character 
from money directed to be laid out in land, but must be 
privately examined, 320. 330. 
separate examination' of when necessary under 7* G. 4. c. 45., 
324. ' 

See Baron — Dotver — Election (equitable doctrine of) 
— Husband and Wife — Jointure «— Lease — Wi- 
doto* 
FEOFFEE, 

when election by will be lost, 18. 

may pay money to heir or executor of feoffor, where, 26. 
of copyhold lord cannot take advantage of forfeiture com- 
mitted by copyholder, where, 141. 
FEOFFMENT, 

may be used as a confirmation, 4. 
may operate as a bargain and sale, 6* 
as a covenant to stand seized, 7. 
entry necessary to revest freehold on condition broken, 26, 27* 
of gavelkind lands by infant at fifteen good, 44. 
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FEO¥FMEST, ^continued) 

of infant, with livery in person, voidable, 66. 

with livery. by attorney, void, 66^ 57. 

tenant for life, a defeasible forfeiture, id, 
by infant to guardian in socage void, 66. 

of borough-<English land voidable by yonngest son, 67* 

baron of feme's estate by whom voidable, 68. 
of infant when unavoidable, ib. 

how rendered binding on becoming adult, 69, 70* 
of lunatic, with livery in person, voidable, 73* 

with livery by attorney, void, id semble, 74. 

with livery in person, voidable by heir of lunatic, where, 

of baron and feme of her freehold will bind her if she accept 

rent thereupon after his death, 101. 109. 
. of feme's freehold made during coverture will be binding 

upon her after baron's death, when, and when not, 108, 

109. 
by baron of feme's land cannot be defeated by her heir 

during life of baron, if tenant by the curtesy. 111. 
. . of copyholder operates as an extinguishment of his interest, 

138, 
FEOFFOR, 

may pay money to a first feoffee, his heir, or a second feotke^ 

where, 26. 
distress by for rent will preclude a re-entry for condition 

broken, 31. 
acceptance of rent by will preclude such re-entry, when, and 

when not, ib* 
HNE, 

of tenant for life and infant tenant in remainder no forfeiture 

of the first estate, 54. 
of infant voidable during minority, 55. 58. 63. 
tenant for life, an absolute forfeiture, 57. 
cannot be set aside after his death, 64. 
> levied by idiot or person non-compos unavoidable, 72. - 
levied by feme after baron's death will preclude her from 

entering upon her estate discontinued during coverture, 

110. 
levied by feme covert as feme sole will bind her and her 

heirs, where, ib» 
will destroy feme's right to avoid lease granted by herself. 

and baron of her estate, where, 116. 
levied by copyholder operates as an extinguishment of his 

interest, 138. 
levied by baron and feme of property settled in jointure 

during coverture will not preclude her from claiming 

dower, 172. 
levied of land directed to be sold will give an absolute title 

to same, where, 316, 317. 

c c 



f 



386 IKDEX. 

FINE, (continued) 

levying of may constitute election to take estate whereof 
fine is levied in character of realty, 328. 
FORFEITURE, 

of lease when waved, 32. 

entry for waved by action of covenant, where, 33. 

not dispensed with by acceptance of rent in ignorance of 

condition broken, iom 
feo£Bment of infant, tenant for life or years, a defeasible for- 
feiture, fine of an absolute one, 57* 
what dispositions and acts of copyholder constitute an ab- 
solute, and what a wavable forfeiture, 138« 
what forfeitures committed by copyholder can and cannot be 

dispensed with by lord, 138, 139. 
election to take advantage of a wavable forfeiture when to be 

made, 138. 
lord must be conusant of to render act of dispensation avail- 
able, 140. 
of some acts of forfeiture lord will be presumed to have 

knowledge, ib, 
may be dispensed with by the commission of what acts, ib. 
not waved by lord's acceptance of rent, tU sembkf 141. 
See UopyhoMer — Lord. 
FORFEITURE (equitable principle of)* 

has application where there is a repugnant election, 281, 282. 

whether non-compliance with an election case is attended 

with absolute or only partial forfeiture of the free property 

when the more valuable fund, qtuere^ ib. 

dicta inducing the conclusion that absolute forfeiture is the 

consequence of such ^pn-compliance, 283. 

that partial forfeiture only is the consequence of such 
non-compliance, 283, 284, 285, 286. 
absolute forfeiture attendant upon a non-compliance with an 
election case promoted by aeed founded on contract, 2879 
288, 289. 
whether absolute or jpar^to/ forfeiture is attendant upon such 
non-compliance where deed is of a voluntary nature, qua^e, 
289. 
FORMEDON, 

where issue in tail may bring to avoid dispositions of an- 
cestor, 84, 85. 
FRAUD, 

infant will be bound by, 54. 

rule confined to his voidable acts only, ib. 

consequence of in remainder-man preventing tenant in tail 

suffering recovery, 80. 
will not be excused by coverture, 106. 
FREEBENCH, 
writ of dower does not lie for, 154. 
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GAVELKIND, 

land of the tenure of alienable by feoffment by infants at 15*> 

A.A. 

GIFT, 

is to be taken as pure until a condition appear, 250. 
GRANT, 

may operate as a release, 4. 

when rendered certain by election, 20, 21. 

when void for uncertainty, 21, 22. 

of infant voidable, 57* 

of rent-charge by infant voidable only, ut semblcy GQ. 

of advowson by mfant void ; sed qturre, ib. 

of term of years by infant void ; sed qtuere^ ib* 

of tenant in tail passes a base fee, 82. 

conveyances by way of do not work a discontinuance, ib* 

of tenant in tail voidable by issue, 84. 

of things lying in grant no discontinuance, ib, 

of tenant in ttul by what acts of issue determined, by what 

continued, ib. 
no difference between grant of tenant in tail in possession 

and in remainder as to voidable property, 84, 85. 
by tenant in tail of a thing out of thing entailed in general 

void on his death, 85. 
by baron of feme's property may be avoided or affirmed by 
her upon his death, where, 103, 104. 
of thing de luyoo out of feme's land void upon his death, 

GRANTEE,* 

may take a sum as a rent-charge or personal annuity, where, 

may elect how to take under deed operating in more modes 

than one, 4. 6. 12. 
may limit a use or convey an interest, where, 12. 
may elect between several things and several estates under 

same title, 16, 17* 
election by when determined, 18, 19. 
of tenant m tail hath indefeasible estate during life of tenant 
in tail, 84. 
GRANTEE OF REVERSION. 

of the forfeiture of what conditions he may and may not take 

advantage, 35, 36. 
may charge lessee or assignee in covenant, where, 37* 

lessee and his representatives in covenant after receipt 
of rent from assignee, where, ih. 
GRANTOR, 

shall have election, where, 18, 19* 

claim necessary to revest freehold estate in on condition 
broken, 27* 

cc 2 



GUARDIAN, 

recovery suffered by infant through guardian binding, 43. 56, 
infant may devise guardianship of his child, 45- 
^: assent of will not bind ixifant feme to accept of informal 
jointure in bar of dower, 49, 50. 
election by will not prejudice the ward, 192. 
See Infant -^ Lease. 
GUARDIAN IN SOCAGE. 

lease granted by baron and feme of ward*s land, she being 
guardian in socage, may be avoided by her on hid death, 

107. 
where this guardianship may arise, &c., 135. 
has an interest in lands of infant ward, ih. 
what leases of are voidable by infant, ib. 
but whether the lease of is absolutely void, qwerey 136. 
GUARDIAN TESTAMENTARY. 

whether he can make a lease of infant's lands, quanrcy ib* 

H 

HEIR, 

may elect to take under one of several titles, where, 3* 

one of several things under same title, where, and where 
not, 13. 15. 
heirs may take by purchase, where, 15* (n.) 
may agree or disagree to purchase made by infant ancestor, 

where, 59. 
may before admittance avoid infant ancestor's surrender of 

copyhold property, 59. 
general or special may avoid voida'ble acts of infant ancestor, 

• 67. 

may assign dower in what manner, 146, 147. 

Doctrine of election in application to : 

one standing in the character of both heir and creditor will 
not be put to election, where, 189. 

will be put to election where ancestor devises to him an 
estate which he would take by descent, and devises to 
another an estate of which heir is seized in his own right, 
203, 204, 205. 

devise to in fee is by law inoperative, 205. 

put to election where testator directs that any freehold 
property to be contracted for, and which may not be 
conveyed before his death, shall be afterwards conveyed 
in a specified manner whereby the heir is excluded, but 
certain benefits are communicated to him, 217, 218. 

put to election where testator devises estates in Scotland 
to a third person, and estates in England, or in parts sub- 
ject to the English law, to the heir, hy whom the devise 
of the Scotch estates is capable of being reduced ; or 
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HEIR, (continued) 

where he devises a partial interest in estates in England 
and Scotllknd to the heir, 219, 220. 

not put to election where an unconditional legacy is be- 
queathed to him bj a testator, who assumes to dispose of 
the heir's freehold estate by a will not competent to pass 
the same for want of due solemnities : and a condition will 
not be inferred from conjecture only, 228, 229. 
' bound by ancestor's election, where, 24*2, 24«3. 

was compellable to elect between copyhold property and other 
beneBts previously to statutable enactment, where, 269. 

teases wherein heir was bound to elect, 270, 271, 272, 273, 
274.. 

must elect between entailed copyhold disposed of by an- 
cestor's will, and other interests under same will, 270. 

to put heir to election testator's intention must distinctly 8p<t 
pear, 270. 273. 

held to have determined his election to take under will by an 
agreement, where, 271- 

election by will bind his devisee, 274*, 275. 

may be put to election either alone or with others, 280. 

See CopyhM — Election (equitable doctrine ofJ — Infant. 
HERIOT, 

who shall have election of, 17* 
HUSBAND. 

See Baron and Feme. 
HUSBAND AND WIFE, 

cases of satisfaction between, 304, 305. 

to raise a case of satisfaction between, thing satisfying must « 
be of same nature as and equally certain with thing to be 
satisfied, 305, 306. 

legacy by husband to wife will not satisfy antecedent debt, 
where, 306, 307- 

where husband's covenant for benefit of wife will be con- 
sidered as performed, 308, 309. 

where it will not be so considered, 309. 

husband will be entitled to money to arise ti'om conversion of 
land, and directed to be paid to the wife, court first in- 
quiring after a settlement, 320. 

payment to of monBy impressed with a real character, and 
release from them,w]ll not reconvert same, where, 331* 
See Baron and Feme — Satisfaction. 

1 

IDIOT, 

cannot overturn acts of record, 72. 

estates of may be conveyed, sold, or mortgaged by statute 

law, 73. 
leases of may be surrendered by statute law, 73. 

c c 3 
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IDIOT, (continued) 

purchase of land by cannot be waved, 74* 

may be waved by his heir in what case, ib» 
INCUMBRANCE, 

effected upon one subject of election must be indemnified by 
the other, where, 215, 216. 
INDENTURE OF APPRENTICESHIP, 

voidable by inBemt on coming of age, 53, (n«) 
of infant may be put an end to with master's ccmcurrence, 
when, ib* 
INFANCY, 

party contracting with infant cannot avail himself o^ 61* 
INFANT. 

acts done by infants affecting their real estates, how classed, 
89. 

Acts of when conclusive: 

bound by an act the law compeb him to do, 40. 

when bound by partition, ib. and (n). 

payment of rent oy will bind him, ib* 

admission of copyholder by is good, ib» 

attornment of bmding, ib. 

assignment of dower by is good, ib. (n.) 

reconveyance by as mort|;agee bindmg, 41. 

will be restrained by eqmty from avoiding his deed, where, 
43. 

recovery suffered by through guardian, or upon privy seal, 
binding, ib* 

if suffered by attorney, contra, 43. 68. 

letter of attorney from to receive livery of seisin good, 44* 

acts of warranted by custom binding, d. 

feoffinent by of gavelkind lands at fifteen good, ib. 

may make voluntary grants by copy, ib. 

may execute conveyances in performance of conditions, 45« 

conveyances and surrenders of sanctioned by statute unavoid- 
able, ib, 

building leases of the estates of decreed by equity, when, ib. 

may devise guardianship of his child, ib. 

may present to a benefice, ib. 

deeds of in another right and capacity unavoidable, 45, 46. 

acts of as the attorney of another valid, 46« 

may execute power simply collateral, but not appendant or 
in gross, over real estate, ib. 

may dispose of personal property, 47* 

male bound by wife's covenant on marriage, 48. 

cannot bind real estate, ib. 

female may bar herself of dower by accepting a jointure, and 
of distributive share in husband's personalty, 49. 168. 
bound by an equitable jointure, where, 50. 164. 
may bind leasehold and personal estate, whether in 
action or possession^ vested or contingent, 52. 
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INFANT, [continued) 

m&j bind himself for necessaries, &c., 52* 

obligation of for sum expended in necessaries, &c., if with 
penalty, not binding upon : contra^ if such sum constitute 
penalty, ib* 

cannot bind himself by bill of exchange, but may by promis- 
sory note for necessaries, 53 (n.) 

indenture of apprenticeship of voidable by on coming of age, 
ib. 

may put an end to same with master's concurrence, when, ib* 

contract of will be supported in equity, where, 5S. 

bound by an award, where, 54. 

bound by fraud, 54. 106. 

shall not enter upon tenant for life for forfeiture, where, 54. 

warrant of attorney by void, though given for the purpose of 
collusion, ib» 

bound by fraud with respect to his voidable acts only, ib, 

bound if he be conusant of and conceal his right, 54, 55* 

purchaser will be entitled to hold against, where, 55. 

Acts of when voidable, ib. 

fine levied by voidable during minority, 55, 56» 

so recovery suffered by in person, 56. 

deed of leading and declarmg uses where binding, ib. 

recognizance* or statute of voidable during minority, ib, 

feo&ient of with livery in person voidable, with livery by at" 
tomey void, 56, 57* 68. 

may enter upon his feoffeCf where, 57* 

lease and release of voidable, ib. 

may confirm his feoffment or lease and release, when, ib. 

feoffment of infant tenant for life or years a defeasible for- 
feiture, fine of an absolute one, ib^ 

may re-enter upon his lessor who entered for forfeiture, 
where, ib. 

exchange of voidable, ib- 

BO the grant of, &c., ib. 

cannot plead non estjactum to his deed, 58. 

feme may, upon baron's death, avoid or affirm alienation made 
of her land by herself and baron during minority of both, ib. 

bargain and sale of when good, when voidable, when void, ib. 

cannot raise a use by covenant to stand seized, ib. 

unequal partition made by voidable, Uf. 

surrender of copyhold property by voidable, 5Sy 59. 

may enter upon his surrenderee of copyhold property at full 
age, 59. 

may re-enter upon lord who entered for forfeiture, where, ib. 

may render a voidable lease good by acceptance of rent at 
nill age, ib. 

may demand land or rent, where, ib^ 
' whether infant may wave an English dignity, qwerCj ib. 

c c 4 



INFANT, (cow^twMerf). 1 

cannot by law of Scotland wave patent of peerage, 60. 
lease ot, with or without rent, voidable, 60, 61* 118« Sc (n), 

cannot be avoided by lessee, 60. 
party contracting with cannot avail himself of tbein&ncy, 6U 
may treat his lessee how, ib» 
action of debt for rent will lie against, where, ib* 
cannot recover money paid as the consideration for a l^ase, 

62. 
nor money paid without a valuable consideratioD; ^ quarCf 

ib. 
surrender of lease by voidable, 62, 6S* 
contract of in general voidable, 6S. 
when dispositions of by matter etijait and of record may be 

avoided, 63, 64. 
fine levied bv cannot be set aside after his death, 64«» 
recovery of by attorney^may be reversed after full age, 64s 65» 

Acts of when void, 65. 

feoffment by to guardian in socage void, 66* 
power of attorney from to deliver seisin void, ib. 
contracts with for purchase of annuities void, ib, 
grant of rent-charge by voidable only, vi femble, ib. 

of advowson by void ; sed qutsre, ib, 

of term of years by void ; sed qutere, ib. 

By whom the voidable acts of may be avoided, 67» 68. 

feoffment by of borough-English land voidable by youngest 

son, 67. 
should notify his intention, on becoming adult, of avoiding 

or affirming voidable contracts, 69. 

Voidable acts of how rendered unavoidable: 

feoffment, lease, exchange, partition, indenture, and agree- 
ment of how rendered unavoidable on becoming adult, 69, 
70, 71. 

for what period the protection afforded to of avoiding 
voidable acts is continued, 70. 

voidable acts of may be rendered unavoidable by his laches 
after coming of age, ib. 

will be liable to partnership debts, where, ib. 

As to leases of guardian : 

what leases ofguaitlian in socage he may avoid or affirm, 135. 

As to dower and jointure : 

feme bound by ei^try of second baron upon property settled 
in jointure by first baron during the coverture, 169. 

Doctrine of election in application to : 

incapable of devising freehold property, 183« 
doctrine of election is applicable to the interests of, 184t 
when put to election, same wil] be made by a reference to 
master, 19% 193. 
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INFANT, (cominued) 

election by sometimes put off until adult age, 210* 
invalid appointment by infant testator of real estate to one, 
and bequest of an uncondkumal legacy to the person upon 
whom toe estate in consequence descends, will not put 
the latter to election, 226. 
not put to election by acts of trustee, where, 232, 28S. 
INSTRUMENT, 

a person shall not claim an interest under, without giving full 

effiscttosame, 176. 195. 
cannot be both accepted and rejected by same person, 178. 
one co-operating in any disposition of property, to part of 
which he can make title under a prior instrument, cannot 
claim under prior title, and take benefit under disposition 
as to residue, 196. 

See Election (equitable doctrine of). 
INTENTION, 

when the operation of a deed will depend upon, 10. 

must be plainly demonstrated or necessarily implied in order 

to raise a case of election, 199, 200. 
degree of requisite to promoting a case of election must de- 
pend upon what, 205. 
case of election cannot be but up<m presumed intention of 

testator, nor unless same be clear, 233, 234. 
of baron must be clear to put feme to election between dower 
and substitutionary provision, 261. 

See Election (equitable doctrine of). 
INTEREST, 

receipt of arising from one subject of election may constitute 
act of election, 24*2. 
ISSUE, 

acceptance of rent by wiU estop him from avoiding voidable 
lease of his mothers estate, where, 118. 
ISSUE IN TAIL, 

may elect to recover either of two acres, where, 15. 
concluded by election of tenant in tail, where, 23. 
bound by reason of concealing his right, though an infant, 
where, 54, 55, 
by what acts of ancestor, 78, 79. 
by bargain and sale from conunissioners of bankrupt 

tenant in tail, 78. 
in some cases by decree of equity, ib. 
may and may not avoid what dispositions of the ancestor, 79. 
bound by estates deriving existence from execution of pow- 
ers, where, 80. 

by what partition between parceners in tail, ib. 
consequence of negligence in by not informing purchaser of 

state of title, 81. 
what conveyances of ancestor are voidable by entry, what by 
action of; 82. 
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ISSUE IN TAIL, {continued) 

what are voidable at election of, 82. 

may ayoid or affirm ancestor's exchange, 8S« 

equity will not compel submission of to ancestor's disposi- 
tions^ where, 86. 

may oust conusee in ancestor's recognizance on death of lat- 
ter, 87- 

cannot confirm dispositions of ancestor determining with his 
death, 89. 

not bound by payment of rent-charge granted by ancestor, ib. 

not concluded by payment of rent in consequence of a re- 
mitter, where, ib. 

bound by acceptance of rent upon ancestor's discontinuance, 
ib. 

entry by upon land taken in exchange by ancestor will per- 
fect same, 89, 90. 

cannot avoid copyhold lease of ancestor, where^ 90l 

bound by ancestor's agreement, where, ib. 

may confirm ancestor's lease not warranted by S2. H. 8* c. 28., 
though no rent reserved, 91, 92. 

what leases of the ancestor he may avoid, and what he can- 
not confirm, 92, 9S. & (n .) 

may confirm lease of ancestor which may commence during 
life of latter, 93, 94u 

alienee of cannot avoid voidable lease of tenant in tail, com- 
mencing in jprtBsenti^ 94, 95, 96« 
may avoid lease of ancestor conmiencing in Juhtroy 
where, 95, 96. 

may restore or continue avoidance of voidable lease of ances- 
tor avoided by tenant in dower, 96. 

may affirm or avoid ancestor's voidable lease after temporary 
avoidance thereof, where, 97* 

cannot avoid ancestor's voidable lease during a tenancy by 
curtesy, 97, 98. 

what acceptance of rent by on ancestor's voidable lease will 
and will not confirm same, 98, 99, 100. 

whether election of ancestor in equity will be binding upon, 
qiusre^ 290. 



JOINTURE, 

infant female may accept of in bar of dower, 49. 

must take efiect at baron's death to bar infant of dower, i5» 

equitable will bar her of dower, where, 50. 

made after marriage, except by act of parliament, may be 

adopted by widow or not at election, I4i3* 154. 166, 167* 
no bar of dower at common law, 152, 153* 
why introduced into our law, 153. 
eviction of will entitle widow to recover dower, 154, 162. 
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JOINTURE, (continued) 

not conclusive upon vridow at lato^ whether made before or 
after marriage, unless complying with the statute, 154. 163. 
166. 181. 
must take effect immediately upon baron's death, 155. 
must be for the life of feme, or during her widowhood, 156. 
good, though made through the intervention of trustees, 157. 
limitation of the fee-simple to baron and feme will constitute 

good jointure on latter, ib. 
may be limited subject to a condition, 158. 
may be prevented operating as such by doctrine of remitter, 

159. 171. 
must be made to feme, and not to others in trust for her, tb. 
must be in satisfaction of whole dower, and not any parti- 
cular part of it, 159, 160. 
made by deed, cannot be averred to be in satisfaction of 

dower, unless so expressed, 160. 
may be limited by will ; but cannot be averred to be in satis- 

raction of dower, unless so expressed, 161, 162. 
upon infant feme before marriage cannot be waved, 49. 163. 
may bar dower in equity, though not strictly complying 

with the statute, 163. 
made after marriage may be waved by widow by mere act fit 
pais, 167, 168. 170. 

will be binding upon widow if she enter after baron's 

death, when, and when not, 168, 169. 
will be conclusive upon widow by the commission of 

what other acts, 169. 
once assented to cannot be afterwards waved, 170. 
will not be rendered conclusive upon widow, where, 170, 
171. 
alienation by baron and feme of jointure made after marriage 
by fine will not preclude feme from claiming dower, 172. 
See Denver -^ Election (equitable doctrine of )-*/n/%(n^. 
JURY, 

fact whether an election lias or has not been made may be 
determined by, 242. 

K 

KING, 

grant by when void for uncertainty, 21, 22. 
may charge patentee or assignee in covenant, where, 37. 
may reserve rent out of incorporeal hereditaments, 92. (n.) 
has not in him fee-simple of temporalties during vacancy of 
a bishopric, but only custody of them, 125. 

L 
LACHES. 

voidable acts of infant may be rendered unavoidable by his 
laches after becoming adult, 70. 
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LACHES, Uontinued) 

right of compelling an election may be precluded by laches 
of party possessing that right, 2^\. 
LAND, 

infant may demand land or rent, where, 59. 

equity will permit an election between money and land, 

where, 316, 317, 318. 321. 
statutable enactments as to money to be invested in land, 
323, 324, 325. 

See Election (equitable doctrine of between money and 
land.) 
LAY-IMPROPRIATOR, 

may make leases of tithes for life, and bring debt for rent, 
92. (n.) 
LEASE, 

may operate by common or statute law, where, 6- 
commencement of when rendered certain by election, 22. 
re-entry on breach of condition in a freehold or chattel lease 

may be taken advantage of or dispensed with, 27, 28. 
breach of condition in freehold or chattel lease, making void 
the estate, may be taken advantage of or dispensed with, 
28, 29, 30, 31. 
in chattel lease, making void the estate, if introduced for 
lessee's benefit, cannot be dispensed with, ut semble, 
30. 
forfeiture of when waved, 32. 

Of infants' estates : 

surrender of by infant when good, 45. 

building leases of infants' estates decreed by equity, when, tb, 

by infant of copyhold property voidable, 59. 

may be rendered good by infant's acceptance of rent at 
full age, 1*6. 
of infant, with or without rent, voidable, 60. 
surrender of by infant voidable, 62, 63. 
of infant, with livery at full age* binding, 69. 

rendered gooa by acceptance of rent, &c* at full age, 
69, 70, 71. 
to an infant how rendered good on his becoming adult, 70, 
71. 
Of estates of idiots and lunatics may be surrendered by statute 

law, 73. 
Of tenants in tail : 

by tenant in tail of copyhold property indefeasible by issue, 
where, 90. 

not warranted by 32. H. 8. c. 28., may be confirmed 

by issue, though no rent reserved, 91, 92. 
of things lying in livery, not warranted by statute, 
voidable by issue, 92. 
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LEASE, (continued) 

of things lying in grant for a freehold interest incapable 

of confirmation by issue ; sed quarCj 92. & (n.) 
of things lying in grant for a chattel interest voidable 
by issue, 92, 93. , 

of tenant in tail, capable of commencing during his life, 
may be confirmed by issue, 93, 94<. 
commencing /n prasenti, not warranted by statute, cannot 

be avoided by alienee of issue in tail, 94?, 95, 96. 
commencing in Juturoy may be avoided by alienee of 

issue in tail, where, 95, 96. 
voidable by his widow, where, and where not, 96. 
will be revived against his widow, where, 96 (w.) 97. 
if voidable, may be affirmed or avoided by issue, though 
avoided by donor, 97. 
voidable, when always avoided, when not, ih, 
of tenant in tail, if voidable, cannot be avoided during a 
tenancy by curtesy, 97, 98. 

confirmed by issue's acceptance of rent, when, and when 

not, 98, 99, 100. 
will be rendered good by recovery, 99. 
may be prevented being confirmed by issue by doctrine 
of remitter, 100. 

Affecting the property of femes-covert : 

granted by baron and feme of ward's land, she being guar- 
dian in socage, may be avoided by her on his death, 

107. 
granted by baron and feme, or him solely, of her estate^ may 

be affirmed or avoided by feme upon his death, 112, 113, 

114,115. 
freehold lease granted by baron of feme's incorporeal prc^ 

perty void upon determination of coverture^ 115. 
chattel lease granted by him of such property voidable only 

upon that event, ib. 
acceptance by feme of rent after baron's death, upon parol 

lease made by herself and baron of her estate, wilt not 

preclude her from avoiding same, 115, 116. 
right of feme to avoid a present voidable lease not assignable, 

116. 
to avoid a voidable lease susceptible of transmission by 

act of law, ib. 
exercisable only by herself and those claiming in privity 
through her, 117* 
issue or heir of feme-covert may, upon her death, avoid or 

affirm voidable leases made of her estate, ib. 
of baron and feme voidable, though no rent reserved, ib. 
by baron of feme's copyhold, not warranted by custom, 

voidable by her on his death, 118. 
voidable of feme-covert's estate will be rendered conclusive 

by issue's acceptance of rent, where, 1 18. 
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LEASE, (etmHnued)^ 

will be confinned by her acceptance of rent after 
baron'i death, 118, 119. 
by her re-delivery after baron'i death, 120. 

Of spiritual corporations : 

of sole spiritual ccvporBtion, warranted by 32. H. 8« c. 28.» is 

binding, 121. 
made to a spiritual person voidable only, ib. (ti.) 
of spiritual corporation, sole or aggregate, when binding, and 

when voidable, 122, 128. 
voidable irrevocably avoided, when, and when not, 125. 
voidable of bishop affirmed by successor's acceptance of rent, 
when, and when not, 126. 129. 
by bailiff's acceptance of rent, when, and when not, 13(^ 
181. 
of sole corporation, having whole fee of his possessions in 
him, voidable by successor, where, 127- 

having only a qualified fee of his possessions in him, if 
for a chattel interest, void upon his death, where, 127, 
128. 
if for a freehold interest, voidable only upon that event, 
where, ib. 
of aggregate corporation voidable by successors, where, 128. 
of aggregate or sole corporation will, if voidable, be con- 
firmed by what acts of successors, 180. 
demand of rent when necessary to determine same, 131. 

Of mortgagor voidable by mortgagee, where, 132, 138. 

Of disseisor confirmed by disseisee's acceptance of rent, wbere^ 
184. 

Of guardians: 

what leases of guardian in socage are voidable by infant, 135. 
but whether such leases are absolutely void, quiere^ 136. 
whether testamentary guardian can make a lease of infant's 
land, qtuerey ib. 

What leases of administrator durante minoritate are voidable 
by in&nt, 1 87. 

Of copyholder bevond a year, not warranted by custom, con- 
stitutes a wavable forfeiture, 188. 

See Adminutrator durante minoritate — Baron and 
Feme — Condition — Copyholder — Corporation Spi' 
ritual — Disseisor — Guardian — In/ant — Mort' 
gagor^Tenant in tail. 
LEASE AND RELEASE, 

cannot be pleaded as a feofiment or grant : but see note, 5. 

of infant voidable, 57. 

of tenant in tail passes a base fee, 82. 



LEASEHOLD, 

may be bound bj iiifiuity 52. 
LEGACY, 

uneimdiiiomal, bequeathed to one whose freehold estate 
testator assumes to dispose of hj a will not competent to 
pass the same for want of due solemnities, will not pot 
legatee to election : eotOra if such legacy be upon con- 
dition that the legatee give effect to the will, 209, 210^ 
211.227,228. 

on condition that l^atee convey within a certain time an 
estate of his own, cannot be enjoyed but upon those terms, 
211. 

to another of a specific thing belonging to a l^;atee puts 
latter to election, 220. 283. 

by baron to feme will not bar her of dower, where, 261. 

by parent to child will be held to satisfy a portion wholly or 
in part, where, 295, 296. 

no sarisfiiction for a debt, unless equally beneficial, SOO. 

cases of satis&ction or ademption of do not aiwamilafe them- 
selves to those of election, 301. 

rule as to ademption of bequeathed by parent to chOd, f&. 

by parent to child may be adeemed by subsequent portion, 
though less in amount, SOI, 302. 
when not adeemed, 302. 

by a collateral^ relation, or one not in loco fMraUis, to another, 
when, and when not adeemed, 302, 303. 

by husband to wife will not satisfy antecedent debt, where, 
306, 307. 

one legacy no satisfiiction for another, 311. (a.) 

presumed satis&ction of debt by legacy may be rebutted by 
parol evidence, 312, 313. 

See Election (equitable doctrine of) — Husband and 
Wife — Parent and Child— Satitfaction. 
LEGATEE, 

not put to election where an uncondiHonal legacy is be- 
queathed by a testator, idio assumes to dispose of the 
l^atee's freehold estate by a will not competent to pass 
the same for want of due solemnities : contra if such legacnr 
"be upon condition that Ihe legatee give eflfect to the will, 
209, 210, 211. 227, 228. 

l^;acy to, on condition that he convey within a certain time 
an estate of his own, cannot be enjoyed but upon those 
terms, 211. 

bequest to another of a specific thing belonging to puta 
legatee to election, 220. 

where a particular thing is bequeathed to in discharge of a 
demand, he must wave all benefit under will if he insist 
on same, 221. 

electing to take against will, not entitled to any benefit under 
same, 223. 
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LEGATEE, (continued) 

not put to election where an estate descends upon him in 
consequence of an invalid appointment by an in&nt testa- 
tor, and an unconditional legacy is bequeathed to him by 
the will, 226. 
where it may be collected that testator did not intend 
to exclude him from claiming a right contrary to letter 
of will, nor where testator expresses what loss legatee 
shall sustain by disputing particular part of will, 231. 
contradictory claim by does not necessarily create a case of 

election, 232. 
infant legatee not put to election by acts of trustee, where, 

232,233. 
not put to election but upon presumed intention of testator, 

233. 
gill to of two benefits, one of which he accepts, but the other, 
being clogged with some burthen, rejects ; to such a case 
doctrine of election bears no analogy, 238. 
See Election (equitable doctrine of). 
LESSEE, 
. shall elect between several rents, where, 17. 
election by when determined, 19. 

cannot take advantage of breach of condition in chattel lease 
making Void the estate, 29. 
, may pay rent at one place or another, where, 34. 

liable to action of covenant after assignment, where, 37« 
, forfeiture incurred by where waved by notice, 38. ^ 
cannot avoid lease of infant lessor, 60. 
may be treated by infant lessor, how, 61. 
of copyhold lord cannot take advantage of forfeiture com- 
mitted by copyholder, where, 141* 
See Lease* 
LESSOR,. 

may elect between rents, where, 18, 19. 
when such election is determined, 20. 
may take advantage of or dispense with breach of con- 
dition contained in freehold or chattel lease, giving right of 
re-entry upon, or making void the estate, 27) ^9 29, 30, 
31. 
demand or claim by necessary to induce consequences of 
breach of condition in chattel lease making void the 
estate, 29, 30. 
not bound to take advantage of or dispense with first breach 

of such condition, ib. 
acceptance of rent by will preclude re-entry for condition 

broken, when, and when not, 31, 32. 
distress for rent by will preclude such re-entry, ib* 
acceptance of rent by will not dispense with forfeiture for 
condition broken, when, 33. 



LESSOR, (continued) 

waver of right of reentry by for breach of condition does 

not preclude such right on a subsequent breach, wherC) 

34. 
must demand rent to take advantage of condition broken, 

when, and where, 34, 35. 
death of will discharge breach of condition, when, 36. 
may take words either as a condition or covenant, where, 37« 
may charge in covenant lessee, his representatives or assignee, 

where, 37, 38, 
notice bv to lessee to repair a waver of forfeiture incurred by 

breacn of covenant, where, 38. 
may enter upon infant lessee for a forfeiture, where, 57. 
may bring action of debt for rent against infant lessee, where, 

61. 

See Condition — Lease, 

LETTER OF ATTORNEY, 

from infant to suffer recovery void, 43. 
to receive livery of seism good, 44. 
to make livery void, 56, 57. 
See Infant, 

LETTERS PATENT, 

^' may be used as a grant or release, where, 4. 

LIMITATION, 

advantage may be taken of by a stranger, 36. 

LIMITATION WORDS OF, 

will be considered as words of purchase, where, 208. 

LIVERY OF SEISIN, 

cannot operate injuturo, 15. 

LORD. 

what forfeitures committed by copyholder he can and cannot 
dispense with, 138. 

election by to take advantage of a wavable forfeiture when to 
made, io, 

omission of lord, tenant for life, to take advantage of forfei- 
ture, which extinguishes copyholder's estate, will not pre- 
judice lord in remainder ; contra where the forfeiture is a 
wavable one, 139. 

must be conusant of forfeiture committed by copyholder to 
render act of dispensation available, 140. 

will be presumed to have knowledge of what acts of forfei- 
ture, ib, 

any act of recognition by will preclude him taking advantage 
of a wavable forfeiture, i5. , 

what acts on the part of will dispense with a forfeiture, ib. 

acts of dispensation by do not operate as anew grant, 141. 

acceptance of rent by no waver of forfeiture, ttt semble, ib. 
See Copyholder, 
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LUNATIC, 

feoffinent of, widi livery in person, voidable ; bargain and 

sale, sotrender, &c of void, 73; 
may plead his disability, where, ib. 
estates of may be conveyed sold or mortgaged by statute law, 

ib. 
leases of may be surrendered by same, ib. 
cannot elect to take in natural state property converted, 

820. 

M 

MANOR. 

lord of copyhold manor may make voluntary grants by copy, 
though non-compos, 72. 
MARRIAGE-SETTLEMENT, 

limitations of will be rectified in equity, where, 208. 
MASTER AND FELLOWS OF COLLEGE, 

dispositions of are binding iipon, but voidable by tiieir suc- 
cessors, where, 128. 

acceptance of rent by master will not affirm a voidable lease, 
where, 129. 
MAYOR, 

deedis of unavoidable, notwithstanding infancy, 45, 46: 
MONEY, 

paid by infant as the consideration for a lease not recover- 
able, 62. 

paid by infant without valuable consideration not recovera- 
ble ; sed qtuBrCf ib, 

equity will permit an election between money and land, 
where, 316, 317, 318. 321. 

articled to be laid out in land, considered barely as money at 
ifltu, 316. 

impressed with a real character, will be considered as perso- 
nal estate, or as real estate, where, 318, 31 9. 

to arise from conversion of land, and to which a feiiie-covert 
is to become entitled, will belong to baron, SiO. 

statutable enactments as to money to be inviested in land, 323, 
324,325. 

impression of real character will be withdrawn from money 
oy the commission of what acts, 326. 

slightest intention to take money converted, as nioney, will 
make it so, 328. 

realized may be passed as personalty by will unattested by 
three witnesses, ib, 

agreed to be laid out in land, may be devised as land, ib. (a). 

cannot be divested of real impression by parol declaration, 
tit semblcy 329. 

real character of hot withdrawn by baire deed Or contract of 
feme-covert, 330. 



MONEY, {cmOinued) 

not changed by payment to baron and feme, and release 
from them, where, SSL 
no inference will arise to pass realized money in its natural 

state, where, SS2. 
real character of not removed by a dealing with an estate in 
settlement, and subject to the uses whereof land to be pur- 
chased is directed to be settled, i6. 

See Conversion (of property in equity) — Election 
(equitable doctrine of between money and land.) 

MORTGAGBE. 

reconveyance by infant mortgagee binding, 41. 

dispositions of mortgaged property by mortgagor voidable 
by, 1S2. 

may treat persons claiming imder such dispositions as tres- 
passers, &c. or not at election, ib. 

may eject mortgagor's lessee, where, 1S2, ISS. 

may adopt void^le dispositions of mortgagor, ISS. 

MORTGAGOR, 

may pay mortgage money to heir or executor, where, 26. 
cannot, without sanction of mortgagee, effect any dispositions 

of mortgaged property not subject to mortgage, 132. 
dispositions by of mortgaged property voidable by mortgagee, 

tft. 
voidable dispositions of may be adopted by mortgagee, ISS. 
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NECESSARIES, 

infant may contract debts for, 52, 5S. 

NON-COMPOS, 

surrender of lease by void, ut serMe^ 62, 6S. 
cannot overturn acts of record, 72. 

dispositions of will be sometimes set aside by Court of Chan- 
cery, ib. 
acts of, except of record, voidable by the king, 7S. 
innocent deeds of void, t^. 
purchase of land by cannot be waved, 74. 

may be waved by his heir, in what case, ib. 

NOTICE. 

notice to repair a waver of forfeiture incurred by breach of 

covenant, where, S8. 
should be given by infant on coming of age of avoiding or 

affirming his voidable contracts during infancy, 69. 

NOTICE TO QUIT, 

not waved by acceptance of rent accrued due after expira- 
tion thereof, S2. (ra). 

D D 2 
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OBLIGATION, 

of infknt for sum expended in necessaries, if with penalty, not 
binding : contray if such sum constitute penalty, 52. 
OBLIGEE, 

may demand either of two things, where, 19. 
OBLIGOR, 

may elect between pajrment of two things, where, 19« 

to do one thing^or another, where, 24. 
excused performance of bond with altematiye condition, 

when, 24, 25. 
when not excused, 25. 



PARCENERS. 

partition between parceners tenants in tail will bind issue, 
where, 80. 
PARENT AND CHILD. 

child must elect between a sum to which she is entitled un- 
der parent's marriage settlement, and benefits under his 
will, where, 212, 213. 221, 222. 

to which she is entitled under grandfather's bond, and 

benefits under his will, where, 221. 
to which he is entitled in consequence of an informal ap- 
pointment by parent, and a legacy under his will, 
where, 222. 
child not put to election by parent, unless some free proper- 
ty move from the latter, 237. 
election by parents, takine partial interests in subject matter, 

will not bind their children, 290, 291. 
when a provision made by a parent for his child will be taken 

to go in full, or in part satisfaction of a former one, 293. 
cases of satisfaction between depend on different grounds 

than those between other persons, 294. 
slight difference between thing to be satisfied, and thing sa« 
tisfying, will not repel presumption of satisfaction, 294, 
! 295. 

legacy by parent to child will be held to satisfy a portion 
wholly or in part, where, 295, 296. 
^ provision made for child by parent's will primdjacie consti- 

tutes satisfaction of portion, 296. 
\ there may be a satisfaction by parent to child of a provision 

^ which parent's ancestor had obliged himself to make, ib. 

consequence of intention as to satisfaction being expressed, 

297. 
in cases of satisfaction between, thing satisfying must be of 
same nature and attended with same certainty as thing to 
be satisfied, 298, 299. 
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PARENT AND CHILD, (continued). 

must consist of some free property belonging to parent, 
299, (n). 
a residuary bequest by parent to child may constitute case 

of satisfaction, 299, 300. 
debt due from parent to child not satisfied by a legacy, un- 
less equally beneficial, SOO. , 
presumption of satisfaction not warranted, where parent has 
said what he meant to do, ib. 

capable of being rebutted by parol evidence, 300, 301. 
rule as to ademption of legacy bequeathed by parent to 

child, 301. 
legacy by parent to child may be adeemed by subsequent 
portion, though less in amount, 301, 302. 

consisting of share of residue, not adeemed by subse- 
quent portion, 302. 
not adeemed against intention, nor by advancement not 
efusdem generis, ib. 
relationship between parent and natural child not recognized, 

where, 303. 
difference as to cases of ademption between, and those upon 
the performance or satisfaction of covenants, ib. 
See Satisfaction. 
PARSON, 

what dispositions of were conclusive, and what voidable at 
common law, 120, 121. 
are void upon his death, and what voidable, 127, 128. 
PARSONAGE, 

if of a copyhold manor, may be granted for life, in tail, or in 
fee, according to custotn, 122. 
PARTITION, 

will be binding upon an infant, where, 40. 
unequal made by infant coparcener voidable, 58. 
by infant how made good on becoming adult, 69. 
of estate of feme-covert will be binding upon her after baron's 
death, when, and when not, 105. 109. 
PARTNERSHIP. 

infant partner will be liable for partnership debts, where, 71. 
PEERAGE, 

conferred on infant not wavable by law of Scotland, 60. 
PERFORMANCE. 

See Covenant pei^mnance of. 
PERSONAL ESTATE, 

whether in action or possession, vested or contingent, may be 
bound by infismt, 52. 

PLEA, 

of non-sane memory will be admitted, where, 73. 
PORTION. . . 

word *^ portion" applied between parent and child will raise 

^ case of satisfaction, 297* 

D D 3 
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POWER, 

jimply coUateral, may be executed by infant, 46« 
contra^ if appendant or in gross over real estate, ib, 
appendant, in gross, or simply collateral, may be executed by 
feme-covert, 106. 

POWER OF ATTORNEY, 

from an infant to deliver s^sin void, 66. 

PREBENDARY, 

what dispositions of are void npon bis death, and what voida- 
ble, i^, 128. 

PRESENTATION, 

to a benefice by infant good, 45. 

whether such presentation will be controlled when obtained 
without guardian's concurrence, qucBre, ib. 
PRIVY SEAL, 

recovery suffered by infant upon binding, 4*3. 

PROMISSORY NOTE, 

in£uit may bind himself by for necessaries, 53, (n). 
PROPOSALS BEFORE MASTER, 

the layiiiff of by one bound to elect may amount to an exer- 
cise ofelection, 243. 
PROVOST, 

what dispositions of are void upon his death, and what void- 
able, 127, 12& 
PURCHASE. 

infant may at full age agree or disagree to purchase made 

during infancy, 59. 
by feme maybe adopted or avoided by baron, where, 108. 
may upon baron's death be adopted or avoided by her, 
though agreed to by him, ib. 
See Baron and Feme — Infant. 
PURCHASER, 

will be entitled to hold against an infant, where, 55* 
will be relieved by reason of the negligence of issue in tail, 
where, 81. 
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REAL ESTATE, 

cannot be bound by infant, 48. 
RECITAL, 

as to insufficiency of to raise a cas^ of election, SS^* 
RECOGNIZANCE, 

of infant voidable only during minority, 56> 6$. 
RECORD, 

dispositions of infanta by matter of when to be avoided, 63 
64. 
may be reversed after in£Emts' full ag^, where, 64* 
See Infant, 



RECOVERY. 

rndkrAii h^ ijafant tenant ia tail through guardian or upon 

privy seal binding, 43. 
inf infant ifx pjecaon vouiable ouiy xluring minority, 56. 63. 

cannot be avoided by entry ^fore reversal in a writ of 

error, j64. 
by attorney xoay txe reversed after iuU age, 64<, 65* 
differed by idiot or jion-compos in person, and not by at- 
torney, unavoidable, 72» 
will confirm a previous charge, 80. 
of tenant in tail will render good his voidable lease, 99« 
suffered by copytLolder operates as an .extingu^meni; oC his 
intere^, 138. 
RECTORY IMPROPRIATE, 

not affected by enabling or restraining statutes, ISQ. 
RE-DELIVERY, 

by feme of lier voidable lease afber baron's de^ will coj^firm 
same, 120. 
REiERENCE TO MASTER, 

when feme-covert is put to election, same will be made by, 
190, 2^91. 
will not be made after her death, 191. 
^election hy wiU not be jnade after d^ath x)f jpera^n ix>und 

to elect, ib. 
when infant is put to eleotion, same w$ be made by, 192, 
193. 

See Election (equitable dootnne of<() 
RELEASE, 

of in^ijnt voidafale^'^?. 
R^^ViAINiDER. 

legal remainder cannot be affected .by cecov<ery with equitable 

tenant to precipe, 77. 
but ^quitafade remainder may be (barred, where tenant to 

prffic^)e has both legal and equitable estate, 46, 
created by tenant in tail, .and capable of taking .effect during 

his life, voidable, 83. 
doctrine of election is applicable to interest in after estate 
tail, td sembUy sed qwere^ 184, et seq. 
REMAINDER-MAN, 

cqnoluded by election of tenant for life, where, 28. 
bound by what acts of tenant in tail, 78. 

by bargain and sale from cpmmissionerfl of bankrupt 
tenant in tail, ib. 
in some cases bound by decree of equity, ib* 
bound by grant of rent charge by tenant in tail, where, 80. 
See Tenant in Tail* 
REMITTER, 

doctrine of may prevent acc^tance >b^:issue in tail of rent 
on ancestor's voidable lease confirming same, 100. 
may prevent jointure operating as^uoh, 159. 

D D 4 



RENT, 

acceptance of will preclude a re-entry for condition broken, 
when, and when not, 31, 32* 

accrued due after expiration of notice to quit, no waver 

of same, 32. (»•) 
will wave forfeiture of lease, where, 92. 
no dispensation of condition broken, where, S3, 
demand of when and where necessary, in order that advantage 

may be taken of conditions broken, 34, 35. 
payment of by infant good, 40« 
reserved by the deed of infant recoverable, 57* 
infant may demand land or rent, where, 59* 
acceptance of by adult, upon feoffment, lease, &c, made 

during infancy, will render same conclusive, 69, 70, 71* 
assignment of by tenant in tail in lieu of dower will bind 

issue, where, 79. 
grant of by tenant in tail voidable by issue, 84. 

de novo by tenant in tail void on his death, 87* 
payment of by issue in tail on ancestor's discontinuance, 

where, and where not conclusive, 89. 
when acceptance of by issue in tail on ancestor's voidable 

lease will and will not confirm same, 98, 99, 100. 
acceptance of by feme after baron's death, upon their joint 
feoffment or bargain and sale of her freehold, will render 
same binding upon her, 101, 102. 108, 109. 
contra upon feoffment of baron alone ; sed qtuBre^ 108» 109. 
grant of in fee by baron out of feme's land void upon his 

death, 103. 
feme's acceptance of after baron's death, upon parol lease 
made by herself and baron of her estate, will not preclude 
her from avoiding same, 115, 116. 
acceptance of will render binding a voidable lease granted 
by baron and feme of her estate, where, 116, 117. 

by issue will estop him from avoiding voidable lease of 

his mother's estate, where, 118. 
by feme after baron's death will confirm her voidable 

lease, 118, 119. 
by successor of bishop, upon voidable leine of latter, 

will affirm same, 126. 
will not affirm same if such successor be not perfect 

successor, 129. 
by head of corporation aggregate will not affirm a 

voidable lease, where, ib. 
by bailiff of bishop will affirm voidable lease of pre- 
decessor, when, and when not, 130, 131* 
will not affirm a voidable lease, unless done with know- 
ledge of title, &c., 131. 
demand of when necessary to avmd lease, ib. 
assignment of by disseisor to a widow for her dower not 
binding upon disseisee, 134. 
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RENT, (continued) 

acceptance of by disseisee upon disseisor's lease will affirm 

same, where, 134. 
acceptance of by lord from copyholder no waver of for- 
feiture, ut semble^ 141. 

by widow will bar her dower, when, and when not, 
148, 149. 

See Baron and Feme — Condition — Corporation Spi- 
ritual — In/ant — Lease — Tenant in Tail, 
RENT CHARGE, 

may be taken as such, or a personal annuity, where, 5, 6. 
cannot be taken as an annuity, where, 6* 
grant of by infant voidable only, ut semble, 66* 
by tenant in tail Will bind issue, where, 79. 
will bind remainder-paan, where, 80^ 
REPRESENTATIVE, 

of person having right to elect cannot make election^ where, 
242. 
RESIDUARY LEGATEE, 

cannot enforce an election, 190. 
REVERSION, 

word " reversion*' held to pass as personal estate money 
which had received a real impression, where, 328. 
REVERSIONER, 

cannot avoid voidable lease of tenant in tail, where^ 94« 
RIGHT OF ENTRY, 

waved by action of covenant, where, 33. 
not precluded by acceptance of rent, where, ib. 
waver of will not preclude such right subsequently arising, 
where, 34. 

S 
SATISFACTION, 

case •£ and of election may arise under same instrumenti 

217. 

assimilation of to election-doctrine, 292. 304. 31 1< 

involves no disposing of another's property, 292. 

what cases of bear strongest resemblance to those of election, 
293. 

cases of between parent and child depend on different grounds 
than those between other persons, 294. 

generally proceed upon intention implied^ 297. 

in cases of, thing satisfying must be of same nature and at- 
tended with same certainty as thing to be satisfied, 298. 

case of may be constituted by a residuary bequest, 299, 300. 

debt not satisfied by a legacy, unless equally beneficial, 300. 

presumption of may be rebutted by parol evidence 300^ 301. 

cases of satisfaction or ademption of legacies do not assimilate 
themselves to those of election, 301. 

presumed by equity, where, 303. 
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I 

SATISFACTION, (continued) 

IS founded upon intention, S04. S08* 

is something different from thing to be satisfied* 304* 

upon questions of no difference between deed and will, ejffie^t 

that presumption is stronger in former case, id, 
cases of usually arise upon wills, ib* 

between husband and wife, 304*, 305* 
what necessary to raise case of between husband and wife, 

305, 306. 
any difference between thing to be satisfied and satisfying will 
prevent case of, except as between parent and child, 306. 
legacy by husband to wife wiU not satiny aotecedent debt^ 

where, 306, 307. 
case of may not operate as such upon gri^uskd of covenant 

being entire, 307. 
partial satisfaction not presumed, except b.etween parent ^d 

child, 310. 
rule as to satisfaction of debts by legacies, 311. 

never made to answer a double purpose, S12» 
presumption of is same iv case of a deed as «t will, 31 3^ 
case of arising upon a deed not presumed conCrfury to ex- 
pressions made use of, 313, 314. 

See Hwband and Wife — Parent and Child* 
SCOTLAND, 

peerage conferred on infiMit not wavaUe by law of, 60» 
doctrine of election applicable to property in, 219. 
Lands in are not devisaUe, but oflkpable of conveyanoe by 

deed only, Ui* 
the trust upon which a conveyance of lands in shall ^nure 
may be declared by will, 220. 
See Index to Appendix. 
SHERIFF, 

In what manner dower must be assigned by, 146, 147» 148. 
SON, 

entitled under a settlement when rectified to an estate of 
which the ancestor has assumed a power to dispose, and to 
some benefit from the same ancestor, must elect between 
the two, 208. 
STATUTE, 

conveyances and surrenders of infants sanctioned by, un- 
avoidable, 45. 
infant may devise guardianship of his child under, ib. 
of 32. H. 8. c. 28. extends only to discontinuances of the 
estates of femes^covert, 101. 
does n(M; extend to copyhold property, 118. 
effect of upon the property of sole corporations, 121. 
of jointures why introduced, 153. 

does not extend to copyhold lands, 154. 
made of late time frequently within equity of one Hiade long 
before, 161. 
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STATUTE, (continued) 

constructioQ of stat.S9!» & 4<0. G*3. c. 56. (since repealed), 323. 

enactments of stat. 7* G. 4« £• 45 . as to money to be invested in 
land, 323, 324, 325. 
STATUTE DE DONIS, 

effect of, «2. 

issue in tail alone aided by, 8S^ 
STATUTE MERCHANT, &c. 

of infant voidable only during minority, 56. 63. 
STATUTES CITED. 

IS. Ed. 1. 0. L, 82, 83. 91* 

21. H. 8. c. 13., 121. 

27. H. 8. c. 10., 6. 8. 11. 49. 142, 143. 152. 160. 180, 247. 252. 

32. H. 8. c. 1., 161. 

c. 28., 68, 91, 92, 93. 100. 109. 112, 114, 115. 118. 

121, 122, 123. 161. 
C..34, 35. 



34. H. 8. c. 5., 161. 

34. & 35. H. 8. c. 22., 100. 

1. El. c. 19., 121, 122, 123. 

13. El. c. 10., 121, 122, 123. 128, 129. 

c. 20., 121. 

14. El. c. 11,, 121. 
18. El. c. 6. 11., 121. 
43. El. c. 4., 78. 

. r c.a, 121. 

I. Jas. 1. c. 3., 122. 
12. C. 2. c. 24., 45. 

2SU C. 2. c. 3„ 162. 210. 218. 220. 

8. Anne, c. 14., 92. 

II. G. 1. c. 18., 268. 

4. G. 2. c. 28., 27. 32. 

9. G. 2. c. 36., 78. 

29. G. 2. c. 31., 45. 73. 106. 

5. G. 3. c. 17., 92, 126. 
11. G. 3. c. 20., 73. 
17. G. 3. c. 53., 123. 

38. G. 3. c, 87., 46. 137. 

39. & 40. G. 3., c. 41., 121. 
c. 56., 322. 

42. G. 3. c 116., 78. 

43. G. 3. c. 75., 73. 
53. G. 8. c. 141., 66. 
55. G. 3. c. 147., 123. 
. c 192., 269. 

57. G. 3. c. 99., 121. 

58. G. 3. c. 46., 322, («.). 

6. G. 4. c. 8., 123. 

c. 16., 78. 

. c. 74,, 43. 45. 73. ' 

7. G. 4. c. 45., 320. 323. 
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SURETY, 

cannot take advantage of breach by lessee of condition in 
chattel lease making void the estate, 29. 
SURRENDER, 

of copyholdpropertybyinfantwhengood,when voidable, 44.58. 

of lease by infant when binding, when voidable, 4^. 62. 

of copyhold property no discontinuance, 59. . 

of lunatic void, 73. 

of leases of the estates of idiots and lunatics may be made, 

where, ib, 
of estate of feme>covert pursuant to statute will be binding 
upon her, 106. 

T 

TENANT FOR LIFE, 

election by will conclude remainder man, where, 23. 

infant tenant in remainder shall not enter upon for forfeiture, 
where, 54-. 

election of will not bind his issue, 186. 
TENANT IN TAIL, 

election at lato by will conclude issue in tail, 23. 

recovery suffered by infant tenant in tail through guardian, 
binding. 42. 

dispositions of ho^ classed, 75. 

What dispositions of are conclusive. 

cannot in general conclude issue and remaindet-men but by 
fine or recovery, 76. 

may convey by grant and warranty, where, ib* 

can bar entail of trust estate by same solemnities only as 
entail of legal estate, 77* 

recovery suffered by of equitable estate can only affect equi- 
table remainders, ib< 

must use same measures for barring equitable estate in copy- 
hold property as legal estate, 78. 

may bind issue and remainder-men by appointing to chari- 
table use, ib. 

may convey under land-tax redemption acts, ib* 

in some cases bound by decree of equity, ib, 

difference between the dispositions of, 78, 79. 

grant of rent-charge by will bind issue, where, 79. 

assignment by of rent in lieu of dower will bind issue, 
where, ib, 

may bind issue and remainder-men by charging entailed * 
property to preserve it from breach of condition, 79, 80. 

recovery by will confirm a previous charge, 80. 

consequence of being prevented suffering recovery by fraud 
of remainder-man, ib. 

What dispositions' of are voidable on his death, ib. 

dispositions of, which may commence during his life, void- 
able ; which cannot commence till after his death, void, ib. 
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TENANT IN TAIL, (continued) 

has an estate of inheritance, 82. 

bargain and sale, &c. of pass a base fee, 82. 86. 

what conveyances by do and do not deprive issue of 
entry, 82. 

dispositions of good against all persons, except issue in tail 
and remainder-men, ib. 

exchange of may be avoided or affirmed by issue, 8d. 

lease granted by of copyhold property with lord's licence 
voidable by issue, ib* 

grants of voidable by issue at election, 84. 

by what acts of issue determined, by what continued, ib. 

no difference between grant by in possession and in re- 
mainder as to voidable property, 84, 85. 

grant by of a thing out of thing entailed void on his death, 
85, 86. • 

grantee of has an indefeasible estate only during life of tenant 
in tail, »&• 

What dispositions of are void on his death. 

grant by of estovers or vesture of woods determines on his 
death, 87. 

of rent de novo void on his death, ib. 
of next avoidance of advowson void on his death, ib. 
disposition of, not capable of taking effect during his life, void 
in its creation as against issue, ib. 

determining with his death, incapable of being confirm- 
ed by issue, 89. 

Dispositions of how rendered conclusive upon issue. 

discontinuance of conclusive upon issue, where, ib. 
exchange of will be perfected by i^sue, where, 89, 90. 
lease by of copyhold property indefeasible by issue, where, 90. 
agreement or will be binding upon issue, where, ib. 

As to the leases of. 

lease of, not warranted by 32. H. 8. c* 28.9 voidable by issue, 

though no rent reserved, 91, 92. 
lease by of things lying in livery, not warranted by the sta- 
tute, voidable by issue, 92. 

of things lying in grant for ajreehold interest incapable 

of confirmation by issue ; sed qucBrCy ib. and (n.) 
of things lying in grant for a chattel interest voidable by 
issue, 92, 93. 
lease of, which may commence during his life, capable of 

confirmation by issue, 93, 94. 
voidable lease of, commencing inprcesentiy cannot be avoided 

by alienee of issue in tail, 94, 95, 96. 
lease of commencing injuturo may be avoided by alienee of 
issue in tail, where^ 95, 96. 
voidable by his widow, where, and where not, 96. 
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TENANT IN TAIL, {continued) 

will be revived against his widow, where, 96 (n,) 97- 
voidable leafie of, avoided by donor, may be afterwardl^ f- 
firmed or avoided by issae, 97- 

cannot be avoidea during a tenancy by curtesy, 97, 98. 
confirmed by issue's acceptance of rent, when, and when 

not, 98, 99, 100. '^ 

may be prevented being confirmed by issue by doctrine 
of remitter, 100. 
recovery of will render good his voidable lease, 99. 
whether flection of in equity will bind the issue, qtutrej 290. 
See Issue in Tail — Lease. 
TERCE. 

widow must elect between her terce in heritable bond of hus- 
band, and an interest in his general property lefl by will, 
where^ 268. 
TERM of YEARS. 

when it will cease by force of a proviso, and cannot be kept 
alive, 30 («.) 

frant of by infant void ; sed qucerey 66. 
AMENTA RY GUARDIAN. 
See Guardian testamentary. 
TESTATOR, 

intention of forms governing principle in cases of election, 
198. 

is noty prim^Jade^ presumed to dispose of what belongs to 
another, 200. 235. 

will put devisee to election by assuming to dispose of his 
' estate, and giving him some compensatory interest, 200. 

bequest by of an unconditional legacy to one, whose freehold 
estate he assumes to dispose of by a will not competent to 
pass the same for want of due solemnities, will not put 
legatee to election ; contra if such legacy be upon condition 
that the legatee give effect to the will, 209, 210, 211. 227, 
228. 

case of election may be raised by, though both himself and 
devisee be in ignorance as to their rights, 213, 214. 

devise of property subjected to incumbrances free therefrom, 
and of certain benefits to the incumbrancers, constitutes 
modification of general rule as to election, 214. 

disposition by under mistaken impression of another's pro- 
perty, to whom he gives some other benefit, will . put le- 
gatee to election, 216. 221. 

direction by that any freehold property to be contracted for, 
and which may not be conveyed before his death, shall be 
afterwards conveyed in a specified manner, whereby the 
heir is excluded, but to whom certain benefits are com- 
municated, puts the heir to election, 217, 218. 

devise by of estates in Scotland to a thirtl person, and of 



INDEX. 415 

TESTATOR, (^continued) 

estates in England, or in parts subject tb the English law, 
to the heir, by whom the devise of the Scotch estates is 
capable of being reduced, puts him to election : so where 
* a partial interest in estates in England and Scotland is de- 
vised to the heir, 219, 220. 

whei^e an informal appointment is made by of a fund amongst 
a class of persons, to which they are entitled in default of 
appointment, and the appointor bequeaths legacies to 
them, they must elect, 222. 

where an appointment is made by, incumbered with some 
direction which the power does not warrant, and the per- 
son prejudiced is entitled to benefits under the will, he 
must elect, 223. 

invalid appointment by infant testator of real estate to one, 
and bequest of an unconditional legacy to the person upon 
whom the estate in consequence descends, will not put 
the latter to election, 226. 

if testator express what loss shall be sustained by devisee's 
disputing particular part of will, he shall sustain that loss 
only, 231. 

state what ^hall be the consequence of not complying 
with a condition. Court cannot enforce same by enlarging 
the forfeiture, ib. (n.) 

in cases of election promoted by, there must exist some free 
disposable property belonging to him, 287* 

gift by of two benefits to another, one of which he accepts, 
but the other, being clogged with some burthen, rejects, 
bears no analogy to doctrine of election, 238# 

may pass realized fund as personalty by will unattested by 
three witnesses, 328. 

See JBfec^ww (equitable doctrine of) — Legacy. 
tlTHES, 

grant of by tenant in tail voidable by issue, 84-. 

lease for years made of by bishop binding upon successor, 
where, 126, and(».) 
TITHES IMPROPRIATE, 

not affected by enabling or restraining statutes, 122. 
TITLE, 

election of may be subsequent to passing of subject matter, 
where, 3. 9. 

interest assignable before election of, where, 8. 
ttlESPASS, 

infant lessor may proceed against lessee in, where, 61. 
TRUST. 

same solemnities necessary to barring entail of a trust estate, 
as of a legal one, 77- 
TRUSTEE, 

cannot elect between two modes of conveyance so as to pre- 
judice his cestui-que trust, 11, 12. 
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TRUSTEE, (continued) 

acts of will not put infant legatee to election^ where, £32, 233. 

acquiesclDg party in an election case stands in character of 
trustee towards party benefited, 277. 

whether he may himself act upon equitable doctrine of elec- 
tion between money and land, quarey 318. 

cannot elect between money and land without an express 
power, 320 (n.) 

U 
USE, 

what consideration will raise, 6, 7, (n.) 

may arise upon either of two considerations, where, 12. 

declaration of uses by infant where good, SQ, 

may be raised by an infant, where, and where not, 58. 

V 

VICAR, 

what dispositions of were conclusive, and what voidable at 
common law, 120, 121. 
are void upon his death, and what voidable, 127» 128* 
VOUCHER, 

of infant by attorney in a recovery void, 68. 

W 

WARRANT OF ATTORNEY, 

of infant void, though given for purpose of collusion, 54. 
WARRANTY, 

effect of grant by tenant in tail with warranty and assets, 
84, 85. 
WASTE, 

voluntary or permissive on the part of a copyholder consti- 
tutes a wavable forfeiture, 138, and (n.) 
WAVER, 

of right of entry for forfeiture does not preclude such right 
subsequently arising, where, 33, 34. 
WIDOW. 
As to dower and jointure. 

is entitled to be endowed of what, 142. 
shall elect to be endowed of one seisin or another, where, tb, 
assignment to of lands in which she has no title to dower, or 
of rent out of such lands, no bar to dower at common law, 
142. 151. 
may preclude herself from assignment of dower according to 
common right, by accepting assignment thereof against 
common right, 142, 143. 
may either adopt jointure made after marriage, except by act 
of parliament, or resort to her dower ; and must elect 
between the two, 143. 154. 166, 167. 



I^pfqp. 417 

WIDOW, (continued) 

fj^ dect to, tje ^dawed of ox)i»e pf 8,^veral tliipg^, where, 

shall be endowed of a seigniory or te^ancJ, and of a ten^cy. 

qnJy, wll^rf^ 144. 
^a}} hold laiid in dower discharged of rent, where, ib. 
fnay t^ ^ndow^d of land or rent, where, H^, 145. 
shaJl be new endowed, where, 145. 
assignment to pf do^fer against cqmmon right will be good, 

acceptance by of one manor in lieu of dower out of three is 
gOQd^ 146, 

jf^ax |^:ec|^d'^ herself of dower according to common right 
by accepting a less quantity, ib. 

,^^ifl;^^t (Q pf do.wer against common right ^ill be con- 
clusive upon, when, and when hot, 146, 147- 149^ 152. 

accf^pt^C.^ of reot bj^ "f^ill bar her dower, when, and when 
^qt/148, 149., 

i§ ^ntiU^d tp . Hold dpwer ^cc9rding to commpn right dis- 
charged of incumbrances subsequent to marriage. - contra 
^ tp A^VV ^Smf(^ common right, 149, 150. 

cannot ^ftve estate whereof she }8 dowable by custom, and 
4^p her Ihirdf, l^Q, 15 1. 

4^ignpaent to of dower figainst compnoji right must be un- 
cpnditipnal, 151, 152- 
of land for ye^rs in recompence pf dpwer will not bar 
i^ame, 152. 

may be endowed of residue of dowable ei^tate ip case of 
pvictipn from jointure, 154. 162. 

Tfill Ui many c^se^ be compelled by equity to elect between 
provision by will and her dower, 166. 

ifv^y wave jointurp made after marriage by mere act in pais, 

167, 168. 
j^^trv by, a^prbarpn'9 death, upon jointure property settled 

after marriage w>ll bind her, 168, 169. 
e^ofi^ed frpm claiming dny part of l^fid ^s fi jointure, where, 

xni^t po^duded |}y entry pppn property settled during cover- 

t we fpr ^ jointure, wjier e, 1 69. 
what acts of will render jointure made ^fler xparriage con- 

/Q^usiyp, ib, 
the bringing a wHt of dpwer by will constitute good refusal > 

to jointi^ra made after manage, 170. 
wkfi^ 9cts of wm not render jointure made after marriage 

c^f^clu^iv^, 170, 171. 
gr^int of r«pt by will npt constitute agreement tp jointure 

made a^pr ma,rriage, where, 171. 
jj^kt of to elect between dower and jointure msfdp after 

marriage will be controlled, where, ib. 

E E 
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WIDOW, (canHnued) 

not precluded from claiming dower, after having joined her 
baron in levying fine of jointure made after marriage, 172. 
Doctrine of election in application to. 

devise of freehold and^bequest of personal property to, in lieu 
of her claims under a settlement, will put her to election, 
though the freehold cannot pass for want of due solem- 
nities, 211, 212. 

election by postponed until accounts taken, 212. 

election of conclusive upon bankrupt-assignees, where, 216, 

217. 
claim of dower by out of estate of which a remainder is 
limited to her does not call into operation doctrine of 
election, 232. 
must elect between provision made by husband's will and her 

dower, where, 248. 256. 
is put to election on same principle as a straneer, ib. 
must elect between annuity provided by husband's will and 
her dower, when, and when not, 250, 251. 253. 258, 259, 
260. 262. 
may be put to election between dower and a collateral pro- 
vision, though of inferior value, 252, 253, 254. 
must elect between dower and her share in husband's pro- 
perty, of which an equal division is directed, where, 254. 
between dower and a collateral provision, by reason of 
. a plain intent deducible from will, 254, 255, 256. 
may enjoy as well benefits under husband's will as her dower, 

where, 256. 
not put to election between dower and a general provision 
made by husband, though the latter be more valuable, 
where, 256, 257, 258. 
intention that widow shall not claim dower, and a benefit 
under husband's will, arises from necessary implication or 
express declaration, 259. 
may claim dower out of estate of which a remainder is 

limited to her by husband's will, 260. 
not put to election between bequest of residue of personal 
estate and her dower, 261. 
between portion of estate whereout she is dowable de- 
vised to her by husband, and dower out of residue, 
262, 263. 
not compellable to elect between provision under husband's 
will and another interest coming to her, where, 264, 265. 
between her chose in action and dower, where, 265. 
intention of, deducible from her conduct, must constitute 

criterion whether an election has been made, 266. 
possession taken by of a subject of election afPords most 

obvious evidence of an election being made, ib. 
not bound by an election made without full knowledge of 
righU, 267. 



INDEX. 41^ 

WIDOW, (continued) 

under an erroneous supposition, ib. 
entitled to know what she has a right to before election, and 

may file a bill for information, 268. 
must elect between her terce in heritable bond of husband, 
and an interest in his general property left by will, where, ib. 
may be put to election as to her share in husband's personal! v 
by custom of London, ib. 

See Baron and Feme — Doxver — Election (equitable 
doctrine of) — Jointure. 
WILL, 

no person shall take under, without giving effect to every 

thing contained in it, 181. 185. 198. 204*. 270. 283. 
if a bounty be given by to a person prejudiced, he cannot 
both insist upon his right and- claim the bounty, 198, 199. 
283. 
devisee ^nder put to election, where, 200. 
legatee electing to take against not entitled to any benefit 

under, 223. 283. 
rule of not claiming by one part of in contradiction to another 

has several exceptions, 230. 
devisee under not put to election, where it may be collected 
that testator did not intend to exclude him from claiming 
a right contrary to letter of will ; nor where testator ex- 
presses what loss devisee shall sustain by disputing par- 
ticular part of will, 231. 
of feme-covert must be proved in order to found a case of 
election thereon, 237, 238. 

See Election, (equitable doctrine of). 
WORDS, 

" give** or " grant*' may amount to what, 4. 
<< his heirs ^* words of limitation, though sometimes of pur- 
chase, 14, 15, and (n.). 
may operate by way of condition or covenant, where, 87. 
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Approbate and reprobate (doctHne of), 

is analagous to doctrine of election in Engliirii courts of 
equity, 3S3. 

derivable from the civil la^, 334. 

cases of have chiefly arisen from deeds on death -bed, «^. 

eonnexion beti^en Imd doctrine of homologatiott, 335 and 
<n)., 336 

tonsequences of the reprobation and approbation of an in- 
strument, 335, 336. 

10 render act of approbation or reprobation conclusive, it 
must have been committed with full knotdedge xtf rights, 
336. 

what may be accomplished through medium of, 336, S37. 

to induce application of, question must b^ promoted by one 
instrument, sed Tqumre^ 34>3, 344. 

where not applicable, 346, 347. 

not applicable to maitters of evidence, ib. 

if identical thing upon ifhich doctrine is attempted to be 
founded was compellable to be done, 347* 
APPROBATION, 

act of prevented constituting an homologation by means of a 

protestation, 337. 



CONDITION, 

express will promote case of election, where, 345, 346. 
COMPENSATION (principle of), 
* has application where instrument promoting election is repro- 
bated by party put to election, ut semble, 347, 348. 
immediate application of by court of Session yet to be made 

349. 
objections to the admission of, ib. 
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where capable of being redaced by the heit 1i{>dli tfre ances- 

toi-'^ death, 354. 
heir tnu&t elect io take tiirdet err ^ain^, ^hei^, S34. 337^ 338, 

0^2/9 3^4Jy c/Yl, 1/4 ^« 

not absohitely void #faef^ heritable pr^ip^irtj' is di^pdtod of 

thereby, but rtddable (ttAj, 335. 
DEED. 

a person cax^at ietit^ benefit frdm one paVt, stnd deny effect 

to ^otfa^r yah of a deed, 333. 338, dnd (n.) -, 342. 343. 
one may avad himself of b deed in hh flsiTour, and object 

against anothel* deed granted by game]party, 344. 
a person claiming under two instrmnents, executed at same 

time, may approbate one and reprobate the other^ 344, 

dii(po8ition of the heHtable property of another by a deed in- 
competent to pass s£itne, and of property belonging to 
donor, capable of being passed by such deed, to the owner 
of the heritable property, does not piit done& to election ; 
contra if llie donor's property be given upon condition that 
the donee establish the disposition made of his oWn pl^O* 
perty, 345, 346. 



E 

ra/EcnoN. 

court will prescribe period within which election must be 

made, 340, 941. 
to prdmoCe case of hrtentioh of par^ muitt be manifest, 348. 
case cii promoted by express condition, where, 345, 346. 
may be promoted by infknt, where, f^. 
EXECUTOR, 

must eleet between a toeoific tlifaig b^osgiiig io hivaelf and 
benefit under will, where, 339, 340. 



FORFEITURE (principle of,) 

assuming adoption of compensation prmciple, qutere what dis- 
position court of session would make of surplus of free 
property, after compensating party disappointed* where 
such property exceeded in Value property W^r Whidi a 
p#wer hais be^ aiMmed, and ihe person ptit to election 
refused compHsnce with the terms thereof, 349, 350. 
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H 

HEIR, 

where capable of reducing deed of ancestor executed on 

death-bed, S34. 
must elect between heritable and free property disposed of 

by ancestor's deed executed on death-bed, where, s&. 
may exercise ancestor's right of election, where, 335. 
election b^ immediate will conclude remote heir, 336. 
not permitted to reduce death-bed settlement, and to claim 

moveable property under same, 337, 338. 
must elect between heritable propertv in Scotland and free- 
hold property in England devised by ancestor's death*bed 
disposition, where, 338, 339. 
between heritable bond and benefit under will, where, 
340. 
put to election by ancestor's disposition of all his property, 

including heritable bond, among his children, id. 
cannot claim an interest in moveable effects under a death- 
bed deed which he has reduced as to heritable property, 
341, 342. 
may take under ancestor's will, and challenge his deed of 
entail executed on death-bed, where, 344. 
HOMOLOGATION (doctrine of,) 

connexion between and doctrine of approbate and reprobate, 

335, and (n.) 
effect of, 336. ^ 

cannot be inferred from act of one ignorant of thing homo- 
logated, ib, 
act of may be averted as to its consequences by protestation, 
337. 

not conclusive, unless done with full knowledge of con- 
tents of instrument homologated, 34(H 341* 



INFANT, 

may promote case of election, where, 345, 346* 



LEGATEE, 

put to election by bequest of a specific thing belonging to 
him to another, 339, 340. 



PERSONAL REPRESENTATIVE, 

may exercise the right of election of persoii represented, 
where, 335. 
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PROTESTATION, 

' prevent ad 

have no effect, where, ib. 

T 



may prevent act of homologation operating as such, 337* 
will I ~ 



TESTATOR. 

disposition by of all his property, including heritable bond, 
among his children, puts heir to election, 340. 

W 

WILL, 

one cannot both approbate and reprobate, 341, 342. 



THE END. 
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